REPORT  DOCUMENTATION  PAGE 


Form  Approved 
0MB  No.  0704-01 88 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gatiiering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  Washington  Headquarters  Services,  Directorate  for 
Information  Operations  and  Reports,  1215  Jefferson  Davis  Highway,  Suite  1204,  Arlington,  VA  222024302,  and  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  {0704-0188),  Washington,  DC  20503. 


1.  AGENCY  USE  ONLY  (Leave blank) 


4.  TITLE  AND  SUBTITLE 


2.  REPORT  DATE 


3.  REPORT  TYPE  AND  DATES  COVERED 


9  Jan  97 


Environmental  Audit:  Have  We  Met  The  Enemy 


6.  AUTHORIS) 

Joseph  Lee  Miller 


7.  PERFORMING  ORGANIZATION  NAME(S)  AND  ADDRESS{ES) 

George  Washington  University 


8.  PERFORMING  ORGANIZATION 
REPORT  NUMBER 

96-130 


9.  SPONSORING/MONITORING  AGENCY  NAME(S)  AND  ADDRESS(ES) 

DEPARTMENT  OF  THE  AIR  FORCE 

AFTT/CIA 

2950  P  STREET 

WPAFB  OH  45433-7765 


10.  SPONSORING/MONITORING 
AGENCY  REPORT  NUMBER 


12a.  DISTRIBUTION  AVAILABILITY  STATEMENT 

Unlimited 


tor 


13.  ABSTRACT  (Maximum  200  words) 


19970117  121 


15.  NUMBER  OF  PAGES 


16.  PRICE  CODE 


17.  SECURITY  CLASSIFICATION 
OF  REPORT 


18.  SECURITY  CLASSIFICATION 
OF  THIS  PAGE 


19.  SECURITY  CLASSIFICATION 
OF  ABSTRACT 


|20.  LIMITATION  OF  ABSTRACT 


Standard  Form  298  (Rev.  2-89)  (EG) 

Prescribed  byANSIStd.  239.18 

Designed  using  Perform  Pro,  WHS/DIOR,  Oct  94 


Environmental  Audit:  Have  We  Met  The  Enemy 

as  of  August  6, 1996 
By 

Joseph  Lee  Miller 

B.A.  May  1980,  Creighton  University 
J.D.  May  1984,  Creighton  University 


A  Thesis  submitted  to 

The  Faculty  of 

The  Law  School  of 

The  George  Washington  University 
in  partial  satisfaction  of  the  requirements 
for  the  degree  of  Master  of  Laws 


September  30,  1996 

Thesis  directed  by 
Arnold  W.  Reitze,  Jr. 
Professor  of  Law 


I.  INTRODUCTION. _ 

A.  Opening . 

B.  Overview .  . 

II.  ENVIRONMENTAL  AUDITS _ 

A.  DEFINmON. . 

B.  Historical  Beginning. . 

C.  Current  Program. . . 

D.  The  Other  Use  OF  AN  Environmental  Audit. . 

E.  Legal  Protection  for  Audit  Results . .  .  .  .  .  .  . 

1.  Attorney-Client  Privilege. . 

2.  Work-Product  Doctrine. . 

3.  Self-Evaluative  Privilege. . 

IIL  ENVIRONMENTAL  AUDIT  POLICY  AND  LAW  AT  THE  FEDERAL  LEVEL. 

A.  epapoucy  Evolution. . 

/.  1986  Policy. . . 

2.  Beginnings  of  Change. . 

3.  1995  Interim  Policy. . 

B.  EPA  Finalizes  Self-Poucing  Incentives . . 

1.  The  Development  Process. . 

2.  Final  Policy  Provisions. . 

C.  DOJ  POUCY. . ZZ.".Z . 

D.  Federal  Sentencing  Guidelines . 

E.  Federal  Legislation . . . 

/.  Senate  Bills. . 

2.  House  Legislation. . 

IV.  STATE  AUDIT  STATUTES _ _ 

A.  Overview . 

B.  State  Privilege  Statutes . . . 

1.  Oregon. . 

2.  Indiana . 

3.  Illinois. .  . 

4.  Arkansas. . 

5.  Mississippi . 

C.  State  Privilege  and/or  Immunity  Statutes . 

1.  Colorado. .  . 

2.  Kentucky. . 

3.  Idaho. . . 

4.  Kansas. .  . 

5.  Minnesota .  . 

6.  Texas. .  . 

7.  Utah. . . 

8.  Virginia .  . 

9.  Wyoming. .  . 

10.  Michigan. .  . 

11.  New  Hampshire. . 

12.  South  Carolina . 

13.  South  Dakota .  . 


.4 

,7 


. 8 

. 10 

. 11 

. 13 

. 14 

. 14 

. 17 

. 19 

- 22 

. .22 

. 23 

. 26 

. 30 

. 36 

. 36 

. 37 

. 45 

. 51 

. 53 

. 54 

. 59 

.....64 

. 64 

. 67 

. 67 

. 70 

. 72 

. 75 

....77 

....81 

....81 

....88 

...92 

...97 

.102 

.108 

.117 

.123 

.127 

.131 

139 

146 

155 


2 


V.  CONCLUSION. _ 

A.  Summary . 

B.  The  Conflict . 

C.  The  Peaceful  Solution:  Study. 

D.  Closing . 

Appendix  A . 

Appendix  B . 


.158 

.158 

.160 

.161 

.165 

165 

171 


3 


ENVIRONMENTAL  AUDITING:  HAVE  WE  MET  THE 

ENEMY? 


“The  unexamined  life  is  not  worth  living.  ” 

Socrates 


I.  Introduction. 

A,  Opening. 

Within  eight  days  this  past  June,  the  battle  lines  were  drawn.  The  Environmental 
Protection  Agency  (EPA)  finally  and  unmistakably  declared  war  on  states  with 
environmental  audit  laws  that  seek  to  promote  compliance  through  grants  of  privilege, 
immunity,  or  both.  Choosing  as  its  weapon  the  Clean  Air  Act  (CAA)  operating  pennit 
program,  EPA  took  the  strategic  position  that  such  audit  laws  weaken  the  enforcement 
authonty  of  these  states  to  the  point  of  jeopardizing  final  approval  by  EPA  of  programs 
under  Title  V  of  the  act.  Since  the  CAA  requires  states  to  adopt  federally  approved 

operating  pennit  programs  or  face  specified  sanctions,^  this  action  may  have  started  the 
mother  of  all  environmental  battles. 

On  June  17,  1996,  EPA  launched  the  first  attack  by  proposing  interim  approval 
and,  in  the  alternative,  disapproval  of  Idaho’s  operating  pennit  program  due,  in  part,  to 
the  effect  of  that  state’s  environmental  audit  statute  on  its  enforcement  obligations  under 
Title  V}  EPA  followed  vrith  another  salvo  against  Michigan  on  June  24, 1996  when  the 

'  CAA,  Subchapter  V,  42  U.S.C.  7661  etseq. 

^  CAA  §  502(d),  42  U.S.C.  7661a(d). 

’  61  Fed.  Reg.  30,570,  at  30,574. 
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agency  proposed  interim  approval  of  that  state’s  Title  V  program.  The  notice  specified 
that  Michigan  must  narrow  the  privilege  and  immunity  provisions  of  its  audit  law  to 
receive  full  approval.^  The  next  day,  EPA  expanded  its  theater  of  operations  to  include 
Texas.  When  the  agency  granted  final  interim  approval  for  the  Texas  operating  pennit 
program,  it  noted  that  the  state’s  environmental  audit  law  could  prohibit  the  state  from 
imposing  appropriate  civil  and  criminal  penalties  under  the  CAA  and  may  negatively 
impact  disclosures  by  imposing  sanctions  against  whistleblowers.  EPA  announced  that  it 
may  be  unable  to  grant  final  approval  delegating  the  Title  V  program  to  Texas,  since  the 

effect  of  the  audit  law  may  impact  the  state’s  enforcement  authority  as  required  by  the 
CAA.* 

In  all  three  actions,  EPA  left  open  the  possibility  of  a  truce  if  the  state  could 
demonstrate  to  the  agency’s  satisfaction  that  the  audit  law  did  not  impermissibly  interfere 
with  the  state’s  enforcement  authority.  On  the  other  hand,  EPA  revealed  its  big  gun,  the 
mandatory  sanctions  of  the  CAA,  which  the  agency  declared  its  intent  to  employ  should 

the  states  fail  to  change  their  laws  or  to  demonstrate  the  adequacy  of  their  enforcement 
authority.* 

When  taking  action  on  the  Michigan  and  Texas  permit  programs,  EPA  outlined 
the  requirements  in  the  CAA  for  delegation  of  the  Title  V  program.  The  agency  observed 
that  interim  approval  lasted  for  two  years  and  could  not  be  extended.  Under  the  CAA, 
following  final  interim  approval,  a  state  must  submit  a  complete  corrective  program  for 
full  approval  six  months  before  the  interim  approval  expires.  Failure  to  do  so  starts  an 

*  61  Fed.  Reg.  32,391,  at  32,397. 

*  61  Fed.  Reg.  32,691,  at  32,697. 
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eighteen  month  clock  for  mandatoiy  sanctions  under  CAA  section  179(b),  which  includes 
withholding  federal  transportation  funds  or  increasing  the  ratio  of  emissions  offset 
reductions.  Once  imposed  these  sanctions  continue  until  EPA  determines  the  state  has 
corrected  the  deficiency  in  its  state  operating  permit  program.^ 

The  battle  between  EPA  and  states  with  audit  laws  will  heat  up  in  1997  when  the 
interim  approval  status  already  granted  to  several  of  these  states  expires.*  Will  EPA  hold 
the  Ime?  Will  the  states  surrender?  Time  will  tell,  but  while  the  fighting  continues  it 
may  serve  everyone’s  best  interests  to  assess  the  conflict  by  examining  the  respective 
position  of  the  combatants.  This  thesis  proposes  to  set  forth  the  order  of  battle  for  the 
waning  parties,  which  requires  a  thorough  and  exhaustive  analysis  of  the  approaches  by 
the  federal  and  state  governments.  As  its  strategic  conclusion,  this  thesis  recommends 
taking  more  time  to  study  the  effectiveness  of  the  methods  adopted  before  the  war 
expands  to  include  programs  delegated  to  the  states  imder  the  Clean  Water  Act  (CWA)’ 
and  the  Resource  Conservation  and  Recovery  Act  (RCRA)'*’.  In  the  end,  the  real  issue 
remains  what  approach  best  protects  the  American  people  and  their  environment,  not 
whether  the  states  or  EPA  should  be  declared  victorious. 


‘A/.,  at  32,699. 

’  Id.,  See  supra  note  4,  at  32,397. 

40  C.F.R.  pt  70,  App.  A  (1996)  (Aikansas,  Interim  approval  expires  Oct.  8, 1997-  Colorado  Interim 

See  CWA  §  402(b),  33  U.S.C.  §  1342(b).  ’ 

See  RCRA  §  3006, 42  U.S.C.  §  6926(b). 


6 


OQ  a 


B.  Overview. 


The  discussion  begins  with  describing  the  nature  of  the  environmental  audit, 
defining  its  characteristics,  examining  its  necessity,  and  explaining  its  weakness.  Next, 
this  paper  analyzes  current  approaches  for  encouraging  auditing  and  protecting  the  results 
of  a  self-evaluation.  In  addition  to  safeguards  available  under  common  law,  some  states 
offer  privilege  and/or  immunity  as  protection  for  those  who  police  themselves,”  while 
EPA  has  chosen  to  provided  penalty  mitigation.”  To  review  the  treatment  of  audits  at  the 
federal  level  requires  scrutinizing  the  policy  of  the  EPA,  as  well  as  the  approach  taken  by 
the  Department  of  Justice  (DOJ)  and  the  applicability  of  the  U.S.  Federal  Sentencing 
Guidelines.  In  addition,  the  104th  Congress  has  bills  pending  before  it  that  govern 
environmental  auditing.  ” 

After  examining  the  federal  approach,  this  paper  details  the  initiatives  adopted  by 
state  governments  that  offer  refuge  to  entities  conducting  environmental  audits. 

Although  the  state  statutes  contain  some  unique  provisions,  they  fall  largely  within  the 
parameters  of  providing  privileged  treatment  to  audit  results  and  offering  some  fonn  of 
immunity  for  those  entities  that  voluntarily  disclose  their  findings.  Several  of  these 
statutes  require  the  state  regulatory  agency  to  evaluate  the  success  of  the  law  in 
promoting  compliance  and  to  report  its  findings  to  the  legislature,  which  may  then  extend 
the  act,  if  It  contains  a  sunset  provision,  or  modify  or  repeal  the  act. 


State  Lawmakers 
-1. 


Weigh  Merits  of  Environmental  Audit  Bills, 


Daily  Env’t  Rep.  (BNA),  Apr.  18,  1996,  at 


-  ^d’R;g^S5  (1  Discovery,  Disclosure,  Correction  and  Prevention  of  Violations,  60 

“  See  S.  582,  104th  Cong.,  1st  Sess.  (1995);  H.R.  1047,  104th  Cong.,  1st  Sess.  (1995). 
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This  thesis  concludes  by  noting  that  all  states  with  environmental  audit  legislation 
nsk  disapproval  and,  perhaps,  reversion  of  regulatory  programs  delegated  to  them  by  the 
federal  government.'^  Before  resorting  to  such  strategic  weapons,  EPA  should  allow 
more  time  to  study  the  effectiveness  of  the  different  methods  implemented  by  the  states 
and  compare  these  findings  with  the  results  of  its  own  Final  Policy  before  making  a  final 
determination  on  which  method  works  better.  This  paper  identifies  the  statutory  and 
regulatory  provisions  that  allow  EPA  to  meet  the  deadlines  imposed  by  the  CAA  and  stiU 
provide  the  opportunity  to  gather  more  empirical  evidence  on  which  approach  works  best. 
Finally,  this  paper  argues  that  Congressional  action  may  be  necessary  for  the  EPA  and  the 
states  to  avoid  a  war  perhaps  more  detrimental  than  beneficial  to  our  environment. 

II.  Environmental  Audits. 

A.  Definition. 

EPA  has  consistently  used  the  same  description  of  an  environmental  audit  since 
1986.  The  agency  defines  an  “environmental  audit”  as  a  “systematic,  documented, 
periodic  and  objective  review  by  regulated  entities  of  facility  operations  and  practices 
related  to  meeting  environmental  requirements.”'*  EPA  maintained  this  definition  for  its 
latest  policy.  Incentives  for  Self-Policing:  Discovery,  Disclosure,  Correction  and 


T  pp.;  Enforcement:  State  Audit  Ugislation  Could  Cause  Programs 

To  Revert  To  EPA,  Browner  Sc^/s,  DaUy  Env’t  Rep  (BNA)  Mar.  28,  1995,  at  A-6. 

EPA,  Environmental  Auditing  Policy  Statement,  51  Fed.  Reg.  25,004,  at  25  006  (1986) 
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Prevention  ofViolalions" (hereinafter  “Fmal  Policy”).'*  Incidentally,  the  1986  policy 

statement  includes  “private  firms  and  public  agencies  with  facilities  subject  to 
environmental  regulation”  within  the  definition  of  “regulated  entities”."  Not  all  of  the 
State  statutes  apply  to  all  governmental  entities. 

As  an  example  of  how  state  laws  define  “environmental  audit”,  Oregon  describes 
It  to  mean  “a  voluntary,  internal  and  comprehensive  evaluation  of  one  or  more  facilities 
or  an  activity  at  one  or  more  facUities  regulated  under  ORS  chapter  465, 466, 468, 468A, 
468B,  761,  or  767,  or  the  federal,  regional  or  local  counterpart  or  extension  of  such 
statutes,  or  of  management  systems  related  to  such  facility  or  activity,  that  is  designed  to 
rdentify  and  prevent  noncompliance  and  to  improve  compliance  with  such  statutes.”'* 
Some  commentators  describe  an  environmental  audit  as  the  “systematic 
examination  of  a  facility,  product  line,  or  corporation  as  a  whole  ...  by  measuring 
compliance  with  environmental  norms  and  then  reporting  the  results,  complete  with  a  set 
of  corrective  actions  that  are  necessary  for  the  facility,  product  line,  or  corporation  to 
achieve  compliance.”*’  Other  terms  used  in  lieu  of  “environmental  audit”  include 
“process  audit”,  “self-audit”,  self-evaluative  analysis”,  and  “compliance  audit”.“ 

For  purposes  of  this  discussion,  “environmental  audit”  does  not  encompass  the 
“transactional  audit”,  which  pertains  to  the  acquisition  process.  Buyers  and  tenants 


‘’f  Violations,  60 

"  Id 

’’  Or.  rev.  Stat.  §  468.963(6Xa)  (1993). 

Legis.  J.  119,  19SetonHall 

Policy,  16  Hk  eLi.  L  Audits  and EnforcemerU 
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conduct  this  type  of  audit  as  a  matter  of  “due  diligence”  in  conjunction  with  a  pre-closing 
mvestigation.^'  The  importance  of  a  “transactional  audit”  relates  to  the  ability  to  establish 
an  innocent  purchaser”  defense  under  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA) One  commentator  refers  to  this  as  an 
“external  audit”  to  distinguish  it  from  an  “internal  audit”,  which  assesses  compliance  “ 


B.  Historical  Beginning. 


As  the  definitions  above  suggest,  environmental  auditing  serves  the  purpose  of 
assessing  a  regulated  entity’s  level  of  compliance  with  the  various  environmental 
standards  and  determining  the  measures  necessary  to  achieve  compliance.  In  other 
words,  the  process  identifies  problems  in  satisfying  environmental  requirements,  aids  in 
the  design  and  implementation  of  the  appropriate  remedy,  and  helps  avoid  future 
noncompliance.''  Environmental  audits  may  also  reduce  the  likelihood  of  a  violation  by 
detecting  the  areas  of  operations  posing  the  greatest  risk  of  noncompHance." 


Identifying  environmental  self-audits  as  the  first  line  of  defense  to  protect  a 


company  from  criminal  enforcement,  some  commentators  list  the  following  benefits: 

1 .  Verifying  the  environmental  compliance  of  regulated  facUities  and  evaluating 
the  effectiveness  of  environmental  management  systems; 

2.  Detecting  potential  problems  and  minimizing  pollution  that  does  occur; 


^  Disclosure  of  Environmental  Liabilities  to  Government  Agencies  and  Third  Parties 

“r  ^  ^  Arnold,  Compliance  Auditing:  Not  a  “Safe  Harbor”  but  a 

“Coune  Out  ofHaims  Way”,  797  PLI/Corp.  51 1(1992)  ^aienaroor  outa 

21 


a  §§  I01(35)(B)  and  107(bX3);  42  U.S.C.  §§  9601(35)(B)  and  9607(bX3). 

^  John  C.  Buckley,  Considering  Environmental  Law,  1  U.  Balt  J.  Envtl.  L.  1  (Summer,  1991) 

(Apr^-M^°i993*  Environmental  Audit:  Can  It  Help?,  459  PLIAit  561, 561 

^  Michael  A.  (^mekoff.  Environmental  Compliance:  Assessment  and  Mitigation,  C732  ALI-ABA  393, 
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3.  Prioritizing  compliance  concerns  and  providing  a  method  for  allocating  capital 
to  address  environmental  problems; 


4. 


Generating  company  protocols  that  help  facilities  better  manage  themselves 
^ratioM^^^^^^^”  to  monitor  more  effectively  the  performance  of  plant 


5.  Providing  a  forum  for  employees  to  report  information  concerning  violations; 

6.  Enhancing  the  company’s  political  and  public  relations;  and 

7.  Anticipating  and  responding  to  emergency  situations.^ 

The  complexity  of  myriad  environmental  laws  and  regulations  necessitate 
periodic  review  of  a  regulated  entity’s  facilities  and  operations.'^  The  laws  have  become 
so  complicated  that  companies  find  it  extremely  difficult  to  maintain  compliance  during 
daily  operations  without  systematicaUy  examining  applicable  standards  and  routinely 
measuring  performance  against  these  rules. 


C.  Current  Program. 

Various  standards  have  evolved  that  ouUine  the  characteristics  of  an  effective 

environmental  auditing  program.  EPA  specified  the  following  general  elements  as  likely 
components: 

1 .  Explicit  top  management  support  for  environmental  auditing  and  commitment 
to  follow-up  on  audit  findings; 

2.  An  environmental  auditing  function  independent  of  audited  activities; 

3.  Adequate  team  staffing  and  auditor  training; 


John  F.  Cooney,  Judson  W.  Starr,  Joseph  G.  Block,  Thomas  J.  KeUy  Jr 
Mann,  &  Gregory  Braker,  Criminal  Enforcement  of  Environmental  Lam' 
^ntencmg  and  Beyond,  25  Envtl.  L.  Rep.  10600  (Nov..  1995) 

”  EPA,  Docket  #C94-01,  E-47. 


Andrew  R,  Hemip,  Valerie  K. 
Part  III-  From  Investigation  to 
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4.  Explicit  audit  program  objectives,  scope,  resources,  and  frequency; 


5.  Aprocess  wWch  collects,  analyzes,  inteiprets  and  documents  information 
sufficient,  reliable,  relevant  and  useful  to  achieving  audit  objectives; 

6.  A  process  which  includes  specific  procedures  to  promptly  prepare  candid, 

clear  and  appropnate  written  reports  on  audit  findings,  corrective  actions,  and 
schedules  for  implementation;  and 


7. 


A  pr^ess  which  includes  quality  assurance  procedures  to  assure  the 
and  thoroughness  of  environmental  audits.^* 


accuracy 


A  professional  organization,  the  Environmental  Auditing  Roundtable  (EAR), 

established  minimum  criteria  for  its  members  when  they  conduct  environmental,  health, 

and  safety  audits  ”  The  standards  specify  requirements  for  systematic  plans  and 

procedures,  clear  and  precise  objectives,  planned  and  supervised  fieldwork,  audit 

documentation,  clear  and  appropriate  reporting,  and  audit  quality  control  and  assurance 

measures.'®  In  addition,  the  EAR  set  criteria  for  auditor  proficiency,  professionalism,  and 
independence." 


Another  source  of  guidance  for  developing  an  environmental  auditing  program 
should  become  available  shortly.  The  International  Organization  for  Standardization  is 
expected  to  finalize  ISO  14000,  which  will  outline  environmental  audit  policy  criteria, 
plannmg  procedures,  and  specific  standards  for  conducting  audits."  ISO  14000,CD 
14001,  a  draft  standard,  lists  the  essential  components  of  an  environmental  management 


^  Supra  note  15,  at  25,009. 


Id 


En™»an»BI  Complta^e 
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system.^^  Organizations  and  auditors  can  find  directions  on  performing  self-evaJuations 
m  ISO  14010,  Guidelines  for  Environmental  Auditing:  General  Principles  of 
Environmental  Auditing."  While  the  draft  of  ISO  1401 1/1  sets  out  standards  for 
assessmg  environmental  management  systems,  the  draft  of  ISO  14012  specifies 
qualification  criteria  for  the  auditors  themselves." 

D,  The  Other  Use  of  an  Environmental  Audit 

At  first  blush,  the  environmental  audit  appears  to  be  an  excellent  tool  to  achieve 
compliance  with  environmental  laws  and  regulations,  which  should  ensure  better 
protection  of  our  environment.  However,  regulated  entities  have  come  to  fear  the  use  of 
environmental  audits  as  evidence  against  them.  These  entities  face  the  dilemma  of  not 
perfonning  an  audit,  which  means  problems  that  might  be  corrected  go  undetected,  or 
conducting  a  self-evaluation,  which  could  uncover  a  violation  that  regulators  may  not 
otherwise  discover.  Industry  understands  its  internal  operations  better  than  the  regulators 
and  can  utilize  more  resources  to  audit  their  compliance.  If  this  leads  to  finding  more 
violations,  then  entities  may  face  more  punishment  than  they  would  without  the  audit.  If 
regulated  entities  must  report  the  violations  or  the  regulators  have  free  access  to  audit 
reports,  then  the  audits  become  a  liability. 

Such  a  Hobson’s  choice  led  regulated  entities  in  search  of  lawful  means  to  protect 
the  results  of  environmental  auditing.  Industry  focused  primarily  on  the  Attomey^Client 
privilege  or  the  Work-Produet  doctrine.  It  has  also  explored  other  privileges,  such  as  the 

^  Id. 

^^Id. 


13 


self-critical  analysis  or  self-evaluative  privilege.  Efforts  have  recently  turned  toward  a 
statutory  environmental  audit  privilege.  Before  examining  the  latter  thoroughly,  this 
discussion  briefly  details  the  success,  or  lack  thereof,  of  the  former. 

E.  Legal  Protection  for  Audit  Results. 


1.  Attorney-Client  Privilege. 

The  attorney-client  privilege  shields,  as  confidential  communications,  statements 
made  by  a  client  to  an  attorney  for  the  purpose  of  obtaining  legal  advice.^  The  party 
assertmg  the  privilege  bears  the  burden  of  proof  to  show  the  privilege  applies  to  particular 
documents  or  communications.”  The  U.S.  Supreme  Court  has  limited  the  privilege  to 
“only  those  disclosures  ...  necessary  to  obtain  informed  legal  advice  ...  which  might  not 
have  been  made  absent  the  privilege.””  Relating  strictly  to  communications,  the 
privilege  may  not  protect  the  underlying  facts  from  discovery.” 

Courts  have  long  held  that  the  privilege  applies  only  when: 

1 .  The  party  asserting  the  privilege  is  or  had  sought  to  become  a  client; 

2.  The  person  to  whom  the  disclosure  was  made,  or  that  person’s  subordinates,  is 

a  member  of  the  bar  of  a  court  and  was  acting  in  the  role  of  a  lawyer  in 
connection  with  the  communication; 

3.  The  communication  conwms  facts  the  client  related  to  the  attorney  without 
the  presence  of  third  parties  for  the  purpose  of  obtaining  primarily  either  a 
legal  opinion,  legal  services,  or  assistance  in  some  legal  proceeding,  but  not 
for  the  purpose  of  committing  a  crime  or  a  tort;  and 


“  In  re  Grand  Jury  Investigation,  974  F.2d  1068,  1070  (9th  Cir  1992) 

”/</.,  at  1071. 

“  Fisher  v.  United  States,  425  U.S.  391, 403  (1976) 

”  United  State  v.  El  Paso  Co.,  682  F2d  530  (5th  Cir.  1982),  reh’g  denied,  688  F  2d 
cert,  denied,  466  U.S.  944  (1984). 


840  (5th  Cir.  1982), 
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4.  The  privilege  has  been  asserted  and  not  waived  by  the  client."” 

Applying  this  test  in  light  of  the  opinions  referenced  above,  a  federal  district  judge  upheld 
the  privilege,  finding  that  the  attorney-client  privilege  protects  environmental  audit 
memoranda  generated  by  a  company’s  employees,  which  are  prepared  for  attorneys  in  an 
effort  to  seek  a  legal  opinion  regarding  compliance  with  relevant  laws  and  regulations.*' 
However,  if  the  audit  identifies  ongoing  violations,  it  may  lose  any  protection  since  it 
contains  evidence  of  an  ongoing  crime.*^ 

Using  the  attorney-client  privilege  to  protect  environmental  audits  requires  that 
counsel  specifically  request  an  audit  be  conducted,  limiting  communications  between 
auditors  and  employees  without  counsel  present,  marking  as  privileged  and  addressing  all 
written  materials  from  auditors  to  counsel,  providing  counsel  strict  control  over  the  audit 
report,  and  that  counsel  directly  participate  in  the  audit  to  a  significant  degree.*^  In  this 
regard,  counsel  must  act  in  the  role  of  attorney  providing  legal  advice,  rather  than  as  a 
business  advisor.**  In  United  States  v.  Chevron  USA.,  Inc.,  the  court  rejected  application 
of  the  attorney-client  privilege  because  the  attorney  performing  the  analysis  acted  in  the 
capacity  of  a  business  advisor. 

As  a  corollary  matter,  courts  may  strictly  construe  the  legal  advice  requirement. 
Finding  that  an  environmental  consultant  provided  services  directly  to  the  company  in 
preparing  a  waste  management  plan  and  not  to  the  attorney  for  the  purpose  of  assisting 
the  attorney  in  rendering  legal  advice,  a  federal  district  judge  ruled  that  the  consultant 

"  United  States  v.  United  Shoe  Machinery  Corp.,  89  F.  Supp.  357, 358-59  (D.  Mass.  1950). 

Olen  Properties  Corp.  v.  Sheldahl,  Inc.,  24  Envtl.  L.  Rep.  20936,  No.  CV  91-9446- WDK  tMcx^  (C  D 
Cal.  Apr.  12, 1994).  « 

““  In  re  Scaled  Case,  754  F  Jd  395, 399  (D.C.  Cir.  1985). 
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was  not  the  agent  of  the  law  firm/*  Therefore,  the  attorney-client  privilege  did  not  apply 
to  communications  between  the  company  and  the  consultant.'^  In  that  case,  the  law 

firm  s  primary  connection  to  the  expert  consxiltant  was  limited  to  paying  fees  out  of  an 
escrow  account^’ 

Another  concern  with  relying  on  the  attorney-client  privilege  is  how  easily  it  can 
be  waived.  Discussing  audit  with  personnel  that  do  not  have  a  strict  need  to  know  may 
risk  waiver.  Likewise,  disclosing  the  audit  to  regulators  may  waive  the  privilege  vis-i-vis 
other  parities.  Some  courts  refuse  to  grant  selective  waiver  protection,  which  upholds  the 
privilege  in  cases  where  the  party  asserting  it  has  divulged  the  confidential 
communication  to  government  officials.'*  This  becomes  particularly  important  if  counsel 
divulges  information  gleaned  from  an  audit  to  regulators  during  settlement  negotiations 
and  a  court  later  determines  that  disclosure  waives  the  privilege. 

In  addition,  a  party  may  lose  the  privilege  by  placing  the  contents  of  an 
environmental  audit  “at  issue”  in  a  proceeding.  The  Third  Circuit  Court  of  Appeals  has 
held  that  the  attorney-client  privilege  does  not  apply  if  the  party  asserting  the  privilege 
advances  a  claim  or  defense,  an  attorney-client  communication  is  relevant  to  an  element 
of  that  claim  or  defense,  and  the  need  for  the  evidence  outweighs  the  potential  for  chilling 
such  communication.'’  This  unpublished  decision  involved  an  affirmative  defense  by  the 
party  asserting  the  privilege  that  it  did  not  expect  its  activities  might  contaminate  the 


Cooney,  et  cd.,  supra  note  26. 

**  United  States  v.  Chevron  U.SA.,  Inc.,  (E.D.Pa.  Oct  16, 1989) 

In  re  Grand  Jury  Matter,  147  F.R.D.  82  (E.D.  Penn.  Dec  3 1  1992) 
*^Id. 

*^Id. 


^  Wes^^ouw  Electnc  Coip.  v.  The  Republic  of  the  Philippines,  951  FJd  1414  (3rd  Cir.  1991)-  But  see 
Diversified  Indus.,  Inc.  v.  Meredith,  572  F2d  596,  61 1  (8th  Cir.  1977). 
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environment.  As  a  form  of  waiver,  the  “at  issue”  exception  to  the  attorney-client 
privilege  arises  when  a  party  takes  action  which  makes  the  confidential  communication 
relevant.” 

Because  of  these  constraints,  attempting  to  squeeze  the  audit  into  the  attorney- 
client  privilege  becomes  onerous  and  reduces  the  effectiveness  of  the  audit.  If  a  regulated 
entity  cannot  discuss  the  results  of  auditing  with  its  employees  out  of  fear  this  will  waive 
the  privilege,  then  the  company  loses  the  benefit  of  bringing  the  employees  into  the 
compliance  mindset  that  auditing  provides. 

2.  Work-Product  Doctrine. 

Rule  26(b)(3)  of  the  Federal  Rules  of  Civil  Procedure  codifies  the  work-product 
doctrine.*'  To  fall  within  the  protection  of  this  privilege,  a  party  must  show  that  the 
materials  consist  of  a  document  or  other  tangible  item,  which  was  prepared  in  anticipation 
of  litigation  by  or  for  a  party  to  the  action  or  its  representative.” 

If  counsel  conducts  an  environmental  audit  to  prepare  for  litigation,  the  evaluation 
may  qualify  for  the  safeguards  of  the  work-product  doctrine.”  This  doctrine  provides  a 


^  Koppers  Company  Inc.  v.  Aetna  Casualty  &  Surety  Co.  et  al..  No.  94-3 146, 3rd  Cir.  (Apr.  26, 1994). 

*  Remington  Anns  Co.  v.  Liberty  Mutual  Ins.  Co.,  142  F.R.D.  408, 412  (D.  Del.  1992) 

”  Fed.  R.  Cw.  P .  26(bX3)  in  pertinent  part  specifies:  [A]  party  may  obtain  discovery  of  documents  and 
tangible  things  ...  prepared  in  anticipation  of  litigation  or  for  trial  by  or  for  another  party  or  by  or  for  that 
other  party’s  representative  ...  only  upon  a  showing  that  the  party  seeking  discovery  has  substantial  need 
of  the  materials  in  the  preparation  of  his  case  and  that  he  is  unable  without  undue  hardship  to  obtain  the 
substantial  equivalent  of  the  materials  by  other  means.  In  ordering  discovery  of  such  materials  when  the 
required  showing  has  been  made,  the  court  shall  protect  against  disclosure  of  the  mental  impressions, 
conclusions,  opinions,  or  legal  theories  of  an  attorney  or  other  representative  of  a  party  concerning  the 
litigation. 

”  Vermont  Gas  Sys.,  Inc.  v.  U.S.  Fidelity  &  Guaranty  Co.,  151  F.R.D.  268, 275  (D.  Vt  1993). 

”  Matter  of  Grand  Jury  Subpoena  Duces  Tecum,  697  F.2d  277, 279  (10th  Cir.  1983). 
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zone  of  protection  fiee  from  discoveiy,  so  the  attorney  can  prepare  the  client’s  case  " 
Protecting  oral  statements  made  by  witnesses  to  counsel  and  materials  drafted  by 
mvestigators  performing  under  the  attorney’s  guidance,  the  work-product  doctrine 
insulates  notes,  memoranda,  and  correspondence  related  to  the  mental  impressions  and 
legal  theories  of  the  attorney.” 

Since  the  work-product  doctrine  shields  materials  prepared  in  anticipation  of 
litigation,  it  may  not  apply  to  routine  environmental  audits  performed  to  assist 
management  in  complying  with  environmental  laws.  Furthermore,  where  the  prosecution 
demonstrates  a  compelling  need,  the  court  may  order  disclosure  of  the  audit  report  despite 
the  work-product  doctrine.”  For  example,  a  federal  district  court  decided  the  privilege 
did  not  cover  environmental  test  results  concerning  soil  contamination.”  The  court 
justified  its  ruling  on  grounds  that  the  materials  contained  relevant  facts  as  opposed  to 
counsel’s  thought  processes  or  mental  impressions  and,  fiirthermore,  that  changed  site 
conditions  made  it  impossible  for  the  opponent  to  perform  similar  tests.”  Likewise,  the 
privilege  does  not  cover  an  audit  conducted  to  comply  with  a  consent  order  embodying  a 
settlement  with  EPA  because  it  was  not  performed  in  anticipation  of  litigation.” 

In  one  sense,  the  work-product  doctrine  appears  broader  in  coverage  than  the 
attorney-client  privilege."  The  former  applies  to  any  document  prepared  in  anticipation 


^Hickman  v.  Taylor,  329  U.S.  495  (1947);  Fed.  R.  Crv.  P.,  Rule  26(bX3),  28  U.S.C.A.-  Jay  A.  Brozost 
^^Coiporate  Counsel’s  Response  to  the  Knock  on  the  Door,  C496  ALI-ABA  159,  at  iVl,  (Apr.  19, 

”  Id,  Brozost,  at  172. 

“  In  re  Grand  Jury  Subpoena  Duces  Tecum,  599  F.2d  504, 51 1  (2d  Cir  1979) 

Horan  v.  Sun  Co.,  Inc.,  152  F.R.D.  437  (D.  R.1. 1993). 

**  Id. 

”  Me&o  Wastewater  Reclamation  Dist  v.  Continental  Cas.  Co.,  142  F.R.D.  471  (D  Colo  19921 
United  States  v.  Nobles,  422  U.S.  225, 238  n.  1 1  (1975). 
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of  litigation  by  or  for  the  attorney,  whereas  the  latter  protects  only  confidential 
communications  between  the  attorney  and  the  client*’  In  addition,  only  the  client  holds 
the  attorney-client  privilege,  while  either  the  attorney  or  the  client  can  assert  the  work- 
product  protection.*^  On  the  other  hand,  the  attorney-client  privilege  provides  more 
absolute  protection  since  it  is  not  subject  to  the  compelling  need  exception.*^ 

3.  Self-Evaluative  Privilege. 

In  Reichhold Chemicals,  Inc.  v.  Textron,  Inc.,  a  federal  district  court  held  that  a 
party  was  “entitled  to  qualified  privilege  for  retrospective  analysis  of  past  conduct, 
practices  and  occurrences,  and  resulting  environmental  consequences  ...  [as]  to  reports 
which  were  prepared  after  the  fact  for  the  purpose  of  candid  self-evaluation  and  analysis 
of  cause  and  effect  of  past  pollution  ...”.**  Rule  501,  Federal  Rules  of  Evidence, 
authorizes  federal  courts  to  adopt  new  common  law  privileges,  when  it  “promotes 
sufficiently  important  interests  to  outweigh  the  need  for  probative  evidence.”**  The  court 
noted  that  such  power  should  not  be  exercised  expansively.** 

Adopting  the  self-critical  analysis  privilege  for  an  environmental  audit.  Judge 
Vinson  observed  that  it  allowed  “individuals  and  businesses  to  candidly  assess  their 
compliance  with  regulatory  and  legal  requirements  without  creating  evidence  that  may  be 
used  against  them  by  their  opponents  in  future  litigation.”*’  He  reasoned  that  critical  self- 


See  supra  note  54,  BrozosL 
^Id. 


«  i  Criminal  Process,  C496  ALI-ABA  335, 352  (Apr.  19,  1990) 

^  ^ichhold  Chemicals,  Inc.  v.  Textron,  Inc.,  157  F.R.D.  522, 527  (N.D.  Fla.  1994) 

Id.,  at  526  (quoting  Trammel  v.  United  States,  445  U.S.  40  5 1  (1980) 

Id  (citing  University  of  Pa.  V.  E.E.O.C.  493  U.S.  182, 189  (1990) 

"/</.,  at  524. 
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analysis  advances  the  compelling  public  interest  in  observance  of  the  law Since 
pollution  seriously  endangers  public  health,  the  court  found  a  strong  public  interest  in 
promoting  voluntary  detection  and  remediation  of  industrial  pollution.®  These  interests 
outweigh  the  interests  of  private  litigants  seeking  to  discover  minimally  relevant,  but 
potentially  highly  prejudicial ,  evidence.™ 

The  court  in  Reichhold  applied  a  four  part  test  to  determine  whether  the  self- 
critical  analysis  privilege  would  protect  retrospective  analysis.  The  criteria  require:  (1) 
information  generated  by  a  critical  self-evaluation  performed  by  the  party  seeking  the 
privilege;  (2)  a  strong  public  interest  in  preserving  the  free  flow  of  the  particular  type  of 
information  sought;  (3)  allowing  discovery  would  curtail  the  flow  of  this  sort  of 
information;  and  (4)  the  party  prepared  the  document  expecting  it  to  remain  confidential 
and  has,  in  fact,  kept  it  confidential.^'  Emphasizing  the  qualified  nature  of  the  privilege 
for  “retrospective  analysis  of  past  conduct,  practices,  and  occurrences”,  the  court  pointed 
out  that  a  showing  of  extraordmary  circumstances  or  special  needs  can  overcome  the 
privilege.™ 

Judge  Vinson  noted  in  Reichhold  that  courts  have  not  universally  acknowledged 
the  self-cntical  analysis  privilege.”  Prior  to  that  decision,  another  federal  district  court 
rejected  the  “self-evaluative”  privilege  for  documents  relating  to  alleged  CWA 


<* 

C9 

» 

71 

72 

73 


Id. 

A/.,  at  526. 

Id. 

Id.  (citing  Dowling  v.  American  Hawaii  Cruises,  Inc.,  971  F.2d  423  425-26 19* 
Id.,  at  527.  ’ 

Id,  dX  525. 


Cir.  1992). 
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violations/'  That  case  demonstrates  that  the  self-critical  evaluation  privilege  does  not 
apply  to  information  sought  by  government  officials. 

After  Reichhold,  the  issue  of  recognizing  the  self-critical  analysis  arose  in 

Louisiana  Envtl.  Action  Network,  Inc.  v.  Evans  Ind,  Inc.,  Avhere  that  court  refused  to 

adopt  it.  The  court  found  no  grounds  to  believe  the  potential  for  discovery  would  inhibit 

such  evaluations.”  Quoting  the  plaintiffis  brief,  the  court  noted,  “[t]he  consequences  of 

failure  to  comply  with  state  and  federal  environmental  laws  and  regulations  -  including 

the  possibility  of  criminal  sentences,  substantial  civil  penalties,  debarment  from  entering 

into  government  contracts  and  public  disapproval  -  make  it  essential  that  corporations 

constantly  evaluate  their  compUance  with  those  laws  and  regulations.”  Judge  Duplantier, 

noting  that  EPA  had  issued  its  penalty  mitigation  policy,  remained  unconvinced  that  such 

environmental  audits  were  always  conducted  with  the  expectation  of  confidentiality.” 

Even  when  a  court  recognizes  the  self-critical  evaluation  privUege,  circumstances 

may  override  the  protection,  as  Reichhold  observed.  One  federal  district  court  ruled, 

[w]hile  this  privilege  has  been  recognized  in  some  circumstances,  it  is  not 
absolute.  Where  the  need  for  this  information  is  substantial  and  disclosure 
would  have  little  effect  on  self-analysis,  discovery  has  been  compelled. 

The  purpose  for  the  existence  of  the  privilege  must  at  all  times  be  kept  in 
mind  when  evaluating  its  application:  the  critical  self-analysis  privilege 
exists  entirely  as  a  public  policy  concern;  it  is  not  personal  to  the  holder. 

Thus,  the  privilege  may  be  pimctured  by  a  showing  of  particularized  need 
that  outweighs  the  public  interest  in  confidentiality.” 


”  United  States  v.  Dexter,  132  F.R.D.  8  (D.  Conn.  1990). 

I  ^  ^ 

“A/.,  at  *2. 

^Id. 


'  Todd  V.  Soudi  Jersey  Hosp.  System,  152  F.R.D.  676, 683  (D.  NJ.  1993). 
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In  that  case,  the  court  balanced  the  availability  of  the  information  from  other  sources,  the 
extent  of  harm  to  a  litigant  due  to  any  unavailability,  and  the  possible  prejudice  suffered 
by  the  party  conducting  the  investigation.” 

Taken  together  the  attorney-client  privilege,  the  attorney  work-product  doctrine, 
and  the  self-critical  analysis  privilege  provide  some  measure  of  protection  for 
environmental  audit  reports.  However,  these  shields  are  penetrable,  which  exposes 
regulated  entities  to  the  danger  of  memorializing  evidence  damaging  to  their  interests. 
This  situation,  coupled  with  the  lack  of  any  regulatory  protection  from  EPA,  resulted  in 
state  legislatures  taking  the  initiative  to  provide  statutory  protection.  Since  EPA  has 
issued  policies  regarding  environmental  audits,  this  paper  will  examine  those  measures, 
as  well  as  other  federal  efforts,  before  turning  to  state  audit  statutes. 

III.  Environmental  Audit  Policy  and  Law  at  the  Federal  Level, 

A.  EPA  Policy  Evolution. 

In  December  1995,  the  Environmental  Protection  Agency  (EPA)  issued  its  Final 
Policy  that  rests  on  the  twin  pillars  of  penalty  mitigation  and  refraining  from  criminal 
referral  for  entities  volxmtarily  disclosing  noncompliance.*®  In  addition,  the  Final  Policy 
restated  EPA’s  position  of  generally  not  requesting  audit  reports.** 


^Id. 

*®  EPA,  sjqtra  note  12. 
Id,  at  66,706. 
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1.  1986  Policy. 


In  November,  1983,  the  chief  of  EPA’s  Regulatory  Reform  Staff  raised  the  issue 
of  whether  the  agency  should  adopt  a  policy  commitment  not  to  seek  environmental  audit 
reports.®  Mr.  Levin  was  responding  to  a  suggestion  that  the  self-evaluative  privilege  well 
suited  environmental  auditing.®  EPA  published  a  policy  statement  in  November,  1985, 
as  interim  guidance,  which  for  the  first  time  announced  that  EPA  would  not  routinely 
request  environmental  audit  reports.*^  This  notice  solicited  comments  and  stated  its 
intention  to  evaluate  implementation  of  this  policy  to  determine  whether  it  met  the  goal 
of  encouraging  more  environmental  audits.®  Ultimately,  the  interim  policy  led  to  a 
revised,  final  policy  statement,  signed  by  the  Administrator  on  June  28,  1986  (hereinafter 
the  “1986  Policy”).® 

Faced  with  limited  resources  and  the  mandate  to  protect  the  environment,  EPA 
must  have  recognized  that  strong  deterrence  alone  will  not  ensure  compliance.  In  the 
1986  Policy,  die  agency  encouraged  environmental  auditing  simply  by  inviting  the 
regulated  community  to  join  in  the  effort.®  It  expressed  the  belief  that  auditing  leads  to 
greater  compliance.” 


Michael  H.  Levin,  An  EPA  Response  on  Confidentiality  in  Environmental  Auditing,  13  Envtl  L 
10346  (Nov.  1983). 


t3 

U 

as 


Id, 

EPA,  Environmental  Auditing  Policy  Statement,  50  Fed.  Reg.  46,504  (1985). 


Rep. 


“  EPA,  Environmental  Auditing  Policy  Statement,  51  Fed.  Reg.  25,004  (1986) 

Id.,  at  25,006  (“While  auditing  has  demonstrated  its  usefulness  to  those  with  audit  programs,  many  others 
still  do  not  audit  Clarification  of  EPA's  position  regarding  auditing  may  help  encourage  regulated  entities 
to  establish  audit  programs  or  upgrade  systems  already  in  place....  EPA  encourages  regulated  entities  to 
adopt  sound  environmental  management  practices  to  improve  environmental  performance.  In  particular, 
EPA  encourages  regulated  entities  subject  to  environmental  regulations  to  institute  environmental  auditing 
programs  to  help  ensure  the  adequacy  of  internal  systems  to  achieve,  maintain  and  monitor  compliance. 
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Despite  its  broad  statutory  authority  to  request  information  relevant  to  the 
compliance  status  of  regulated  entities,  EPA  acknowledged  that  routine  “requests  for 
audit  reports  could  inhibit  auditing  in  the  long  run,  decreasing  both  the  quantity  and 
quality  of  audits  conducted.””  EPA  offered  assurances  that  it  would  not  regularly  seek 
environmental  audit  documents  and  clarified  its  position  on  seeking  audit  reports  by 
stating  it  would  exercise  such  authority  on  “a  case-by-case  basis”  where  these  reports  are 
needed  to  accomplish  a  statutory  mission,  or  where  the  Government  deems  it  to  be 
material  to  a  criminal  investigation.”’®  The  policy  statement  added,  “EPA  expects  such 
requests  to  be  limited,  most  likely  focused  on  particular  information  needs  rather  than  the 
entire  report,  and  usually  made  \diere  the  information  needed  cannot  be  obtained  fi-om 
monitoring,  reporting  or  other  data  otherwise  available  to  the  Agency.’”' 

In  response  to  a  comment  that  EPA  should  offer  incentives  for  environmental 
auditing,  the  agency  stated. 

Based  on  earlier  comments  received  fi-om  industry,  EPA  believes  most 
companies  would  not  support  or  participate  in  an  ‘incentives-based’ 
environrnental  auditing  program  with  EPA.  Moreover,  general  promises 
to  forgo  inspections  or  reduce  enforcement  responses  in  exchange  for 
compames  adoption  of  environmental  auditing  programs  -  the 


Implementafaon  of  environmental  auditing  programs  can  result  in  better  identification,  resolution  and 
avoidance  of  environmental  problems,  as  weU  as  improvements  to  management  practices”). 

Jt'y  ^  auditing  has  developed  for  sound  business  reason,  particularly  as  a  means 

helping  regulat^  entities  manage  pollution  control  affirmatively  over  time  instead  of  reacting  to  crises 
Auditing  can  result  m  improved  facility  environmental  performance,  help  communicate  effective  solutions 
to  common  envu-onmental  problems,  focus  facility  managers’  attention  on  current  and  upcoming 

checklists  which  help  faculties  better  manage 

**  Mat  25,007. 

»'  M  (“Examples  would  likely  include  situations  where:  audits  are  conducted  under  consent  decrees  or 
o  er  settlement  a^eements;  a  company  has  placed  its  management  practices  at  issue  by  raising  them  as  a 
defense,  or  state  of  mmd  or  mtent  are  a  relevant  element  of  inquiry,  such  as  during  a  criminal 
mvestigadon.”)  ^ 
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‘incentives’  most  frequently  mentioned  in  this  context  -  are  fraught  with 
legal  and  policy  obstacles.’^ 

Consequently,  EPA  declined  to  offer  any  incentives  and  offered  no  guarantees  that  any 

information  obtained  through  an  audit  could  not  be  used  against  the  regulated  entity. 

However,  EPA  hinted  that  auditing  should  result  in  fewer  inspections  and  favorable 

consideration  during  enforcement  actions  for  good  faith  efforts  to  correct  problems.” 

Another  important  portion  of  the  1986  Policy  centers  on  it  relationship  to  state 

and  local  regulatoiy  agencies.  Recognizing  that  states  have  independent  jurisdiction  over 

regulated  entities,  EP A  encouraged  them  to  follow  its  approach  for  the  sake  of 

consistency.  The  agency  expressly  stated  it  did  not  intend  to  preempt  or  preclude  states 

from  developing  alternative  methods  for  handling  environmental  audits.”  However,  it 

urged  the  states  to  follow  these  principles  in  developing  audit  policies: 

1 .  Regardless  of  whether  an  audit  generates  the  information,  regulated  entities 
must  still  report  or  record  compliance  mfbrmation  required  under  existing 
statutes  and  regulations; 


2.  Regulatory  agencies  lack  authority  to  promise  forgoing  or  limiting 

enforcement  action  in  exchange  for  entities  using  environmental  auditing 
systems; 

3.  Compliance  performance  and  environmental  results  should  determine 
inspection  priorities  for  regulatory  agencies; 

4.  Regulatory  agencies  must  continue  to  satisfy  minimum  program  requirements; 


5.  Regulatory  agencies  should  refrain  from  prescribing  the  exact  form  or 
structure  for  an  auditing  program.” 


*/</.,  at  25,004. 

”  Id.,  at  25,007;  see  also,  James  R.  Moore  &  David  Dabroski,  EPA 
Federal  Criminal  Enforcement,  C617  ALI-ABA  207  210  tl99n 
’"A/.,  at  25,008. 


^Id. 

^Id. 


Environmental  Auditing  Policy  and 
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According  to  EPA,  an  “effective  state/federal  partnership  is  needed  to  accomplish  the 
mutual  goal  of  achieving  and  maintaining  high  levels  of  compliance  with  environmental 
laws  and  regulations.  The  greater  the  consistency  between  state  or  local  policies  and  this 
federal  response  to  environmental  auditing,  the  greater  the  degree  to  which  sound 
auditing  practices  might  be  adopted  and  compliance  levels  improved.”” 

2.  Beginnings  of  Change. 

In  1994.  after  states  began  passing  environmental  audit  protection  legislation, 

EPA  started  reassessing  its  policy  to  determine  if  new  incentives  were  necessary  to 
“encourage  environmental  auditing  and  voluntary  disclosure  and  prompt  correction  of 
violations  uncovered  in  environmental  audits.”^  When  addressing  the  National 
Association  of  Attorneys  General  on  March  22, 1994,  EPA  Administrator  Browner  heard 
criticisms  of  the  agency’s  policy  on  environmental  audits.”  One  attorney  general  told  the 
admimstrator,  “Businesses  are  afiaid  of  doing  environmental  audits  for  fear  they  will  be 
hurt  by  audits  by  uncovering  damaging  infonnation  that  we  will  use  against  them.”'” 

When  asked  for  her  views  on  the  need  for  a  limited  privilege  to  protect  such  audits. 
Administrator  Browner  reportedly  stressed  her  support  for  environmental  auditing  and 
said  that  the  admimstration  was  analyzing  the  issue  but  provided  few  specifics."" 


^  Id. 

r  Restatement  of  Policies  Related  to  Environmental  Auditing  59  Fed.  Reg  38  455  f  I994V  see  ahn 
^^2M994T(»  Ho- of  Represe;tatives 
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In  an  internal  memo  dated  May  13,  1994,  Administrator  Browner  requested  that 
the  EPA  Office  of  Enforcement  and  Compliance  Assurance  (OECA)  reassess  the  current 
policy  concerning  environmental  audits.*^  The  agency  determined  that  any  possible 
change  must  be  “informed  by  fact”  and  characterized  the  review  process  as  “an  empirical 
information-gathering  effort”  into  the  “perceived  problems  relating  to  auditing,  self- 
evaluation,  and  disclosure ...  Based  on  the  Administrator’s  request,  OECA  planned 
various  actions  for  the  summer  of  1994.“” 

On  July  27-28, 1994,  EP A  conducted  a  public  hearing  in  Washington,  D.C.  to 
elicit  comments  on  whether  it  should  change  the  existing  policy  and  to  review 
environmental  audit  privileges  enacted  and  proposed  by  state  legislatures. The  two  day 
meetmg  provided  a  forum  for  all  interested  parties,  including  industry  representatives, 
environmentalists,  and  state  officials,  to  debate  the  benefits  and  uses  of  environmental 
audits  in  the  presence  of  EPA  officials  reviewing  the  1986  policy.'®* 

Prior  to  the  meeting,  EPA  published  a  notice  entitled  “Restatement  of  Policies 
Related  to  Environmental  Auditing”  (hereinafter  “1994  Restatement”).'*"  While  the 
document  did  not  change  policy,  it  did  summarize  the  1986  Policy  and  updated  the 


it I'm  Vm Re-Done. 

Auditing,  59  Fed.  Reg.  38, 455  (Jul.  28,  1994). 
Id,  at  38,456.  Fust  EPA  scheduled  a  public  meeting  in  July  to  discuss  the  issue.  Next,  EPA  solicited 

^ird.  It  encouraged  the  private  sector  to  survey  auditing  practices  to  determine  the  effect  of  enforcement 
SSTuc”^”"  '’“““P.  pepppy  PPblibed  a  rBiaement  of  its  ouditiog  and 

See  supra  note  103. 
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agency’s  approach  to  environmental  auditing  in  relation  to  other  pertinent  policies.'"  In 
reference  to  four  states  having  recently  enacted  audit  privilege  statutes,  it  stated,  “EPA 
has  consistently  opposed  this  approach,  principally  because  of  the  risk  of  weakening  State 
enfoieement  programs,  the  imposition  of  unnecessary  transaction  costs  and  delays  in 
enforcement  actions,  and  the  potential  increase  in  the  number  of  situations  requiring  the 
expenditure  of  scarce  Agency  resources,  including  the  "overfiling"  of  Slate  enfoieement 
actions.'"  EPA  encouraged  the  states  considering  adopting  audit  privilege  legislation  to 
participate  in  the  review  process  before  taking  action  and  the  states  with  such  laws  to 

“present  documentary  justification”  for  that  approach  at  the  meeting  or  in  written 
comments."® 

In  the  1994  Restatement,  EPA  noted  three  significant  evolutionaiy  steps  in 
criminal  enforcement  poUcies  covering  the  use  of  selfievaluations.  The  first  two 
developments  were  the  DOJ  guidance  issued  Julyl,  1991,  entitled  “Factors  in  Decisions 
on  Criminal  Prosecutions  for  Environmental  Violations  in  the  Context  of  Significant 
Voluntary  CompUance  or  Disclosure  Efforts  by  the  Violator”  and  the  “Final  Draft 
Environmental  Sentencing  Guidelines”  pubUshed  by  the  Federal  Sentencing  Guidelines 
Commission  on  November  1 1,  1993.'"  This  paper  will  discuss  these  approaches  m>n. 

The  third  development  mentioned  in  the  1 994  Restatement  concerned  the 
guidance  document  entitled,  -The  Exercise  of  Investigative  Discretion”  issued  by  EPA’s 


Id.,  at  38.455. 
at  38,459. 

'''‘Id. 

'"/rf.,  at  38,458. 
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Director  ofCruninalEnforcanem  on  January  12. 1994.'‘’  To  distinguish  cases  meriting 
criminal  investigation,  this  document  established  specific  criteria.  Regarding  entities  that 
audit  environmental  compliance,  the  paper  states: 


Coiporate  culpability  may  be  indicated  when  a  company  performs  an 
environmental  compliance  or  management  audit,  and  then  knowingly  fails 
to  promptly  remedy  the  non-compliance  and  correct  any  harm  done.  On 
toe  other  hand,  EPA  policy  strongly  encourages  self-monitoring,  self- 
tosclosure,  and  self-correction.  When  self-auditing  has  been  conducted 
(followed  up  by  prompt  remediation  of  the  non-compliance  and  any 
resulting  harm)  and  full,  complete  disclosure  has  occurred,  toe  company’s 
constructive  activities  should  be  considered  as  mitigating  factors  in  EPA’s 
exercise  of  investigative  discretion.  Therefore,  a  violation  that  is 
voluntarily  revealed  and  fully  and  promptly  remediated  as  part  of  a 
corporation’s  systematic  and  comprehensive  self-evaluation  program 
generally  wll  not  be  a  candidate  for  the  expenditure  of  scarce  criminal 


As  an  aside,  two  months  after  the  July  meeting,  toe  nominee  for  toe  Deputy 
Admimstrator  position  at  EPA,  Frederic  Hanson,  commented  that  the  federal  government 
must  offer  incentives  to  encourage  businesses  to  conduct  environmental  audits."^  This 
remark  represented  toe  beginning  of  a  potential  shift  away  from  the  1986  Policy. 

As  part  of  the  policy  review  process,  EPA  held  a  focus  group  meeting  at  the 
agency’s  Region  DC  office  on  January  19,  1995  to  gather  views  from  fifty  invited 
stakeholders.-  At  that  time  EPA  laid  out  a  “generic  series  of  options”,  which  included 

approaches  borrowed  from  state  audit  privilege  laws."*  These  options  included:  assume 

the  current  policy  suffices  and  change  nothing,  clarify  when  EPA  will  seek  audits  and 


at  38.458-459. 

'»Id. 

114 


lU, 

Enwonmra^  Q^,ty  pnor  to  being  confirmed  as  EPA  Deputy  Administrator). 
Policy,  Daily  Env’t  Rep.  (BNA)  Jan. 
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how  they  will  be  used,  establish  a  policy  providing  for  penalty  mitigation  or  immunity 
under  certain  conditions,  treat  an  audit  as  an  affirmative  defense,  require  mandatory 
auditing,  offer  preferential  treatment  to  companies  that  do  more  than  comply,  or 
recognize  an  audit  privilege."’  Tlie  next  day  EPA  followed  this  meeting  with  an  “open 
mike”  session  where  the  general  public  could  offer  comments."* 


3.  1995  Interim  Policy. 


After  conducting  the  policy  review  process  and  consulting  with  the  Regional 
Offices  and  DOJ,  EPA  issued  the  “Voluntary  Environmental  Self-Policing  and  Self- 
Disclosure  Interim  Policy  Statement”  on  April  3, 1995  (hereinafter  the  “Interim 
Policy”)."’  This  statement  announced  and  requested  comments  on  an  interim  policy  that 
offered  incentives  for  regulated  entities  that  conduct  voluntary  compliance  evaluations 
and  also  disclose  and  correct  violations.”"®  As  incentives,  the  Interim  Policy  identified 
the  elimination  or  substantial  reduction  of  the  gravity  component  of  civil  penalties  and 
halting  referral  of  cases  for  criminal  prosecution  under  specified  conditions."'  EPA 
proclaimed  that  while  it  was  offering  these  inducements,  it  planned  to  continue  discussing 
the  policy  with  interested  parties  and  consider  further  adjustments."^ 

When  introducing  the  Interim  Policy,  EPA  acknowledged  the  necessity  of 
voluntary  cooperation  of  regulated  entities  for  the  agency  to  achieve  its  goal  of  obtaining 


"‘A/. 

lit 
119 


1<L 


Reri6’,8^5  Self-Disclosure  Interim  Policy  Statement,  60  Fed. 

'“Ai. 


30 


compliance  with  federal  laws  that  protect  public  health  and  our  environment. From 

that  perspective,  the  Interim  Policy  represents  part  of  the  Clinton  Administration’s  effort 

at  regulatory  reform.  At  a  print  shop  in  Arlington,  Virginia,  on  March  16, 1995, 

President  Clinton  spoke  about  “Reinventing  Government”.  In  reference  to  the  printer  and 

the  environment,  he  said,  “Here’s  a  guy  who’s  tried  to  do  right,  wants  to  do  more  right 

and  IS  afiaid  that  if  he  does  it,  he’ll  be  punished  for  doing  it.  It  really  is  true  that  often  in 

the  government  no  good  deed  goes  unpunished.”'^'  President  Clinton  later  remarked: 

Today,  we  are  ordering  a  government-wide  policy.  Enforcers  will  be 
given  the  authority  to  waive  up  to  100  percent  of  punitive  fines  for  small 
businesses  so  that  a  business  person  who  acts  in  good  faith  can  put  his 
energy  into  fixing  the  problem,  not  fighting  with  the  regulator.  In  other 
words,  if  they  want  to  spend  the  fine  money  fixing  the  problem,  better  they 
should  keep  it  and  fix  the  problem  than  give  it  to  the  government. 


Similarly,  regulators  will  be  given  the  discretion  to  waive  fines  for  small 
businesses  altogether  if  it’s  a  first-time  violation,  and  the  firms  quickly 
and  sincerely  move  to  correct  the  problem.  Let  me  be  clear:  These 
changes  will  not  be  an  excuse  for  violating  criminal  laws,  they  won’t  be  an 
amnesty  for  businesses  that  harm  public  health,  they  won’t  enable  people 
to  undermine  the  safety  of  the  public  while  their  competitors  play  by  the 
rules.  But  we  will  stop  playing  ‘gotcha’  with  decent,  honest 


“A/. 

Id. 


House,  Office  of  Ae  Press  Secretary,  “Remarks  of  President  at  REGO  Event  3/16/95”  1995 
GVhite  House);  see  also.  White  House,  Office  of  the  Press  Secretary,  “Directive  on 
Penalties  Waiver  and  Reports  Reduction  4/21/95”,  1995  WL  235931,  at  *1-2  (White  House): 

On  March  16, 1  announced  that  the  Administration  would  implement  new  policies  to 
give  compliance  officials  more  flexibility  in  dealing  with  small  business  and  to  cut  back 
on  paperwork.  These  Government-wide  policies,  as  weU  as  the  specific  agency  actions  I 
armounced,  are  part  of  this  Administration’s  continuing  commitment  to  sensible 
regulator  reform. ...  To  the  extent  permitted  by  law,  each  agency  shall  use  its  discretion 
to  modify  die  penalties  for  small  businesses  in  the  following  situations.  Agencies  shall 
exercise  their  enforcement  discretion  to  waive  the  imposition  of  all  or  a  portion  of  a 
penally  when  the  violation  is  corrected  within  a  time  period  appropriate  to  die  violation 
in  question.  For  those  violations  that  may  take  longer  to  correct  than  the  period  set  by 
me  ^ency,  the  agency  shall  use  its  enforcement  discretion  to  waive  up  to  100  percent  of 
fte  financial  penalties  if  the  amount  waived  are  used  to  bring  the  entity  into  compliance. 

Tne  provisions  [of  diis  paragraph]  shall  apply  only  where  there  has  been  a  good  fahh 
effort  to  comply  with  applicable  regulations  and  the  violation  does  not  involve  criminal 
wrongdomg  or  significant  direat  to  health,  safety,  or  the  environment” 
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busmesspeople  who  want  to  be  good  citizens  -  compliance,  not 
punishment,  should  be  our  objective.*^ 

Paraphrasing  the  President’s  words,  this  philosophy  simply  amounts  to  protecting  people, 
not  bureaucracy;  promoting  results,  not  rules;  getting  action,  not  rhetoric;  and,  wherever 

possible,  embracing  common  sense  -  an  approach  which  confounds  enemies  and  elates 
friends. 

While  the  President’s  remarks  focus  on  small  business,  the  Interim  Policy  applied 

incentives  across  the  spectrum  of  regulated  entities,  provided  they  voluntarily  discovered, 

disclosed,  and  corrected  violations.'”  This  policy  outlines  three  separate  inducements  to 

encourage  more  environmental  auditing: 

First,  Ae  Agency  will  completely  eliminate  gravity-based  (or  “punitive”) 
penalties  for  companies  or  public  agencies  that  voluntarily  identify, 
disclose  and  comect  violations  according  to  the  conditions  outlined’in  this 
policy.  EPA  will  also  reduce  punitive  penalties  by  up  to  75%  for 
companies  that  meet  most,  but  not  all,  of  these  conditions.  Second.  EPA 
will  not  recommend  to  the  Department  of  Justice  that  criminal  charges  be 
brought  agaiiist  a  company  acting  in  good  faith  to  identify,  disclose,  and 
correct  violations,  so  long  as  no  serious  actual  harm  has  occurred.  Finally^ 
the  Agency  will  not  request  voluntary  environmental  audits  to  trigger 
enforcement  investigations.'” 

The  conditions  referenced  above  include  voluntary  self-policing,  voluntary  disclosure, 
prompt  correction,  remediation  of  substantial  endangerment,  remediation  of  harm  and 
prevention  of  repeat  violations,  no  lack  of  appropriate  preventive  measures,  and 
cooperation  with  EPA.'”  The  agency  added  that  it  may  require  regulated  entities  to  enter 


Id.,  “Remarics  of  President  at  REGO  Event  3/16/95”  at  *4-5 
Id.,  at  *2. 

See  supra  note  1 19,  at  16,875. 

'^Id. 

Id.,  at  16,877.  EPA  described  diese  conditions  as  follows; 
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into  written  agreements,  admimstrative  consent  orders  or  judicial  consent  decrees  to 
satisfy  these  conditions.'” 

Along  with  these  stipulations,  the  Interim  Policy  contains  several  qualifications. 
Regardless  of  whether  a  regulated  entity  satisfies  all  of  the  prerequisites,  EPA  reserved 
the  option  of  collecting  “full  civil  penalties  for  criminal  conduct,  violations  that  present 
an  imminent  and  substantial  endangerment  or  result  in  serious  actual  harm,  or  repeat 
violations.  The  agency  also  retained  complete  discretion  to  “level  the  playing  field” 

by  recovering  any  economic  benefit  gained  as  a  result  of  noncompliance,  unless  it  was 
determined  insignificant.'” 

To  avoid  referral  for  criminal  charges,  the  violation  must  not  have  demonstrated 
(1)  a  prevalent  corporate  management  philosophy  or  practice  that  concealed  or  condoned 


1. 


2. 


Volimtary  self-policing.  The  regulated  entity  discovers  a  violation  through  a  voluntary 
environmental  audit  or  voluntary  self-evaluation  appropriate  to  the  size  and  nature  of  the 
regulated  entity;  and 

Voluntary  disclosure.  The  regulated  entity  fiiUy  and  voluntarily  discloses  the  violation  in 
wnting  to  all  appropriate  federal,  state  and  local  agencies  as  soon  as  it  is  discovered 
(including  a  reasonable  time  to  determine  that  a  violation  exists),  and  prior  to  (1)  die 
commencement  of  a  federal,  state  or  local  agency  inspection,  investigation  or  information 
re^ert;^)  notice  of  a  citizen  suit;  (3)  legal  complaint  by  a  third  party;  or  (4)  the  regulated 
entity  s  Imowledge  that  the  discovery  of  the  violation  by  a  regulatory  agency  or  third  party 
was  immment;  and  ^  r<“  r 

ftompt  correction.  The  regulated  entity  corrects  the  violation  either  within  60  days  of 
^ovenng  die  violation  or,  if  more  time  is  needed,  as  expeditiously  as  practicable-  and 
Remediation  of  ii^ent  and  substantial  endangerment.  The  regulated  entity  expi^ously 
remedies  any  condition  that  it  has  created  or  may  create  an  imminent  and  substantial 
endangerment  to  human  health  or  the  environment;  and 

Remediation  of  harm  and  prevention  of  repeat  violation.  The  regulated  entity  implements 

appropnate  measures  to  remedy  any  environmental  harm  due  to  the  violation  and  to  prevent  a 
recurrence  of  the  violation;  and 

No  lack  of  appropriate  preventive  measures.  The  violation  does  not  indicate  that  the 

appropriate  steps  to  avoid  repeat  or  recurring  violation;  and 
CTOperahon.  The  regulated  entity  cooperates  as  required  by  EPA  and  provides  such 
mformation  as  is  reasonably  necessary  and  required  by  EPA  to  determine  applicability  of  this 
pohcy.  Cooperation  may  mclude  providing  aU  requested  documents  and  access  to  employees 
and  assistance  m  any  further  investigations  into  the  violation.  ^ 


4. 


5. 


7. 


‘“A/. 

Id.,  at  16,875 
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environmental  violations;  (2)  high-level  coiporate  officials’  or  managers’  conscious 
involvement  in  or  willful  blindness  to  the  violation;  or  (3)  serious  actual  harm  to  human 

health  or  the  environment.”'^^  Furthermore,  EPA  refused  to  apply  the  policy  to  individual 
managers  or  employees.'^ 

Concerning  routine  requests  for  audit  reports,  the  agency  noted  that  when  it  has 
“reason  to  believe  a  violation  has  been  committed,  EPA  may  seek  through  an 
investigation  or  enforcement  action  any  information  relevant  to  identifying  violations  or 
determining  liability  or  extent  of  harm.”'” 

In  the  Interim  Policy,  EPA  claimed  its  approach  to  incentives  offered  “a  positive 
alternative  to  across-the-board  privileges  and  immunities  that  could  be  used  to  shield 
criminal  misconduct,  drive  up  the  litigation  costs  and  create  an  atmosphere  of  distrust 
between  regulators,  industry  and  local  communities.”'^  According  to  the  agency, 
immumty  provides  an  econoimc  advantage  to  lawbreakers  over  law-abiding 
competitors.'^’  Granting  privileged  audits  inhibits  public  participation  in  environmental 
decision  making,  carries  the  risk  of  denying  access  to  critical  factual  information,  and 
could  shield  bad  actors.'"  The  agency  also  asserted  that  privileges  and  immunity  may 
result  in  increased  litigation  to  determine  the  extent  of  protection,  which  would  further 


at  16,877 
Id.,  at  16,878. 

^^Id. 

Id,  (EPA  fiiiAer  noted  that  its  policy  imposed  no  limitations  on  the  right  of  regulated 
co^ion  law  privileges,  such  as  attorney-client  or  woik-product) 

"*Id. 


entities  to  assert 
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burden  the  judicial  system,  consume  government  resources,  and  possibly  preclude  quick 
responses  to  environmental  emergencies.*^^ 

When  outlming  the  consequences  of  the  Interim  Policy  for  states,  EPA  noted  that 
maintaining  national  consistency  impacted  the  desirability  of  allowing  creative 
approaches  by  the  states.'"  The  agency  announced  it  would  “scrutinize  enforcement 
more  closely  in  states  with  audit  privilege  and/or  immunity  laws  and  may  find  it 
necessary  to  increase  federal  enforcement  where  environmental  self-evaluation  privileges 
or  penalty  immunities  prevent  a  state  fi-om  obtaining: 

1.  information  needed  to  establish  criminal  liability; 

2.  facts  needed  to  establish  the  nature  and  extent  of  a  violation; 

3.  appropriate  penalties  for  imminent  and  substantial  endangerment  or  serious 

harm  to  human  health  or  the  environment,  or  from  recovering  economic 
benefit; 

4.  appropriate  sanctions  or  penalties  for  criminal  conduct  and  repeat  violations; 

5.  prompt  correction  of  violations,  and  expeditious  remediation  of  those  that 
mvolve  unminent  and  substantial  endangerment  to  human  health  or  the 
environment.”'^' 

To  ensure  satisfaction  of  federal  requirements,  EPA  promised  to  work  with  states  to 
address  any  provisions  of  state  audit  laws  that  affect  these  concerns. 

As  an  internal  guideline,  the  Interim  Policy  did  not  bind  EPA.  The  agency 
authorized  deviations  from  the  policy,  as  long  as  personnel  documented  the  reasons.'"  In 
addition,  EPA  expressly  stated  the  poUcy  did  not  create  any  enforceable  right  and  that  it 
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was  subject  to  change  at  any  time  without  public  notice. The  Assistant  Administrator 

for  Enforcement  and  Compliance  Assurance,  rather  than  the  EPA  Administrator,  signed 
the  Interim  Policy.'^ 

B.  EPA  Finalizes  Self-Policing  Incentives. 


1.  The  Development  Process. 


During  the  process  of  developing  the  Interim  Policy,  EPA  established  the 
Environmental  Auditing  Policy  Compliance  public  docket.  Docket  #C-94-01,  which 
served  as  a  repositoiy  for  all  of  the  comments  submitted  to  the  agency.'^*  After 
publishing  the  Interim  Policy,  EPA  continued  receiving  comments  from  government 
agencies,  mdusUy,  environmental  interest  groups,  and  concerned  citizens.'^  On 
December  22. 1995,  the  agency  promulgated  its  Final  Policy,  which  became  effective  in 
January,  1996.’^’  Before  finalizing  the  audit  policy,  378  separate  entries  were  added  to 
the  docket.*^  Appendix  A.  an  extract  of  the  Matrix  Summaiy  of  Public  Comments 
prepared  by  EPA,'^’  presents  a  table  depicting  the  most  frequent  comments. 

To  produce  the  Final  Policy.  EPA  gained  insight  from  the  comments  submitted  to 
the  Docket,  ideas  discussed  at  five  days  of  dialogue  hosted  by  the  American  Bar 


at  16,879. 

'«/d: 

'Id. 


Conpli^nc,  Docto  No.  C-SMI  (oo  BI.  „  EPA  Wolmide  MNI, 

EPA,  svpra  note  12. 

Policy.  comments  expressly  referred  to  the  Interim 

Id.,  Docket  Comment  VIII-A-85. 
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Association  in  1995,  the  practical  experience  of  implementing  the  Interim  Policy,  and  the 
results  of  a  survey  conducted  by  Price-Waterhouse  LLP.'^  Of  the  369  responses 
analyzed  in  this  survey,  seventy-five  percent  indicated  that  the  company  already  had  an 
environmental  auditing  program.'*'  Appendix  B  contains  a  compilation  of  key  findings 
made  by  Price-Waterhouse. 

2.  Final  Policy  Provisions. 

The  Final  Policy  centers  on  mitigating  penalties  for  violations  uncovered  during 
environmental  audits  and  refraining  from  refeiring  such  cases  to  the  Justice  Department 
for  criminal  prosecution.  Maintaining  its  previous  position,  EPA  stated  it  would  not 
routinely  request  audit  reports  during  inspections.  The  key  incentive  offered  by  EPA 
amounts  to  waivmg  the  “gravity”  based  element  of  enforcement  penalties  for  violations 
detected  during  audits  or  as  a  result  of  “due  diligence”.'”  To  reap  these  benefits,  the 


150  1 


’  EPA,  japrfl  note  12,  at  66,706-707. 
r  Waterhouse  LLP,  The  Voluntary  Environmental  Audit  Survey  of  U  S 

Environmental  Audits,  Environmental  Auditing  Roundtable,  BF  G^ch 
Com^y,  Eh  Lilly  &  Company,  and  Texas  Instruments,  the  Voluntary  Environmental  Audit  Survey  of 
U.S.  Busmess  was  conducted  m  early  1995  with  the  following  objectives:  ^ 

Perceptioju  of  environmental  auditing  practices,  and  the  incentives  and 
dismcentives  to  performmg  voluntary  environmental  audits. 

2.  To  coritact  a  broad  range  of  companies  of  varying  sizes  and  within  various  industry  sectors 
ba« 

*995  that  will  be  available  to  interested  members  of  the 
n  c  p  ^  sutoitted  as  part  of  the  public  comment  process  in  the  development  of  the 

4  To  orovidTlZtr  environmental  auditing  and  enforcement  policy, 

pp  A  ^  provide  benchmaric  data  on  the  practice  of  environmental  auditing. 

“'*^'‘*ed  in  1994  when  reviewing  its  policy 

a >0  te  am-ey  in  tte  Inttrin.  Policy,  i.  spccificUy  mcnSons  c«oin 
.T“  polity  defines  “Due  dilig«,cc”  as  «,compasslng  TOtnIaW 
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regulated  entity  must  voluntanly  discover  and  disclose,  as  well  as  promptly  correct,  any 
violations.'"  These  requirements  were  included  in  nine  specific  conditions,  which  had  to 
be  met  before  the  policy  applied.'*"  Even  if  the  regulated  entity  does  not  discover  the 


153 

154 


Id 

Id 


a.  Compliance  policies,  standards  and  procedures  that  identify  how  employees  and  agents  are  to 
meet  the  requirements  of  laws,  regulations,  permits  and  other  sources  of  authority  for 
environmental  requirements; 

b.  Assignment  of  overall  responsibility  for  overseeing  compliance  with  policies,  standards  and 

procedures,  and  assignment  of  specific  responsibUity  for  assuring  compliance  at  each  facilitv 
or  operation;  ^ 

c.  Mechanisms  for  systematicaUy  assuring  that  compliance  poUcies,  standards  and  procedures 
are  bemg  carried  ou^  including  naonitoring  and  auditing  systems  reasonably  designed  to 
detect  and  correct  violations,  periodic  evaluation  of  the  overall  performance  of  the 
compliance  management  system,  and  a  means  for  employees  or  agents  to  report  violations  of 
environmental  requirements  without  fear  of  retaliation; 

d.  Efforts  to  communicate  effectively  the  regulated  entity’s  standards  and  procedures  to  all 
employees  and  other  agents; 

e.  Appropriate  incentives  to  managers  and  employees  to  perform  in  accordance  with  the 
compliance  policies,  standards  and  procedures,  including  consistent  enforcement  through 
appropriate  disciplinary  mechanisms;  and 

f  Procedure  for  the  prompt  and  appropriate  correction  of  any  violations,  and  any  necessary 
modifications  to  the  regulated  entity’s  program  to  prevent  future  violations. 


The 

1. 


2. 


3. 

4. 


nme  conditions  contained  in  the  Final  Policy  are  explained  at  66,71 1-712  as  follows; 

Systematic  Discovery:  The  violation  was  discovered  through: 

a.  an  environmental  audit;  or 

b.  an  objective,  dwiimented,  systematic  procedure  or  practice  reflecting  the  regulated 
entity’s  due  diligence  in  preventing,  detecting,  and  correcting  violations.  The 
regulated  entity  must  provide  accurate  and  complete  dociunentation  to  the  Agency  as 
to  how  it  exercises  due  diligence  to  prevent,  detect  and  correct  violations  according 
to  the  criteria  for  due  diligence  outlined  in  Section  B.  EPA  may  require  as  a 
condition  of  penalty  mitigation  that  a  description  of  the  regulated  entity’s  due 
diUgence  efforts  be  made  publicly  available. 

Voluntary  Discov^:  The  violation  was  identified  voluntarily,  and  not  through  a  legally 
mMdated  momtonng  or  sampling  requirement  prescribed  by  statute,  regulation,  permit, 
judicial  or  administrative  order,  or  consent  agreement  For  example,  the  policy  does  not 
apply  to : 

a.  emissions  violations  detected  through  a  continuous  emissions  monitor  (or  alternative 
rnonitor  established  in  a  permit)  where  any  such  monitoring  is  required; 

b.  violation  of  National  Pollutant  Discharge  Elimination  System  (NPDES)  discharge 
Imits  detected  through  required  sampling  or  monitoring; 

c.  violations  discovered  through  a  compliance  audit  required  to  be  performed  by  the 
terms  of  a  consent  order  or  settlement  agreement 

Prompt  Disclosure:  The  regulated  entity  fuUy  discloses  a  specific  violation  within  10  days  (or 
such  shorter  penod  provided  by  law)  after  it  has  discovered  that  the  violation  has  occurri  or 
may  have  occurred,  in  writing  to  EPA; 


Discovery  and  Di^losure  Independent  of  Government  or  Third  Party  Plaintiff; 
must  also  be  identified  and  disclosed  by  the  regulated  entity  prior  to: 


The  violation 
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violation  through  an  environmental  audit  and  it  cannot  document  due  diligence,  EPA  will 
reduce  the  gravity-based  penalty  by  seventy-five  percent  for  a  violation  that  is  voluntarily 

detected,  prompdy  disclosed,  and  expeditiously  corrected,  provided  all  other  conditions 
are  satisfied.'^* 


b. 

c. 

d. 


6. 


the  commencement  of  a  federal,  state  or  local  agency  inspection  or  investigation,  or 
the  issuance  by  such  agency  or  an  information  request  to  the  regulated  entity- 
notice  of  a  citizen  suit;  ^ ' 

the  filing  of  a  complaint  by  a  tiiird  party; 

the  reporting  of  the  violation  to  EPA  (or  other  government  agency)  by  a 

‘whistleblower”  employee,  rather  than  by  one  authorized  to  speak  on  behalf  of  the 
regulated  entity;  or 

e.  imminent  discovery  of  the  violation  by  a  regulatory  agency; 

Correction  and  Remediation:  The  regulated  entity  corrects  the  violation  within  60  days 
certifies  m  witog  Aat  violations  have  been  corrected,  and  takes  appropriate  measures  as 
determmed  by  EPA  to  remedy  any  environmental  or  human  harm  due  to  the  violation  If 
“rift  days  will  be  needed  to  correct  the  violation(s),  the  regulated  entity  must  so 
notify  EPA  m  wntmg  before  the  60-day  period  has  passed.  Where  appropriate,  EPA  may 
require  that  to  satisfy  conations  5  and  6,  a  regulated  entity  enter  into  a  publicly  available 
wntten  agreement,  admmistrative  consent  order  or  judicial  consent  decree,  particularly  where 
compliance  or  rem^al  measures  are  complex  or  a  lengthy  schedule  for  attaining  and 
maintaining  compliance  or  remediating  harm  is  required; 

Prevent  Recmence:  The  regulated  entity  agrees  in  writing  to  take  steps  to  prevent  a 
due*^gence  2rom  ****°°’  “cJude  improvements  to  its  environmental  auditing  or 

No  Repeat  Violations:  The  specific  violation  (or  closely  related  violation)  has  not  occurred 
previously  within  the  p^  three  years  at  the  same  facility,  or  is  not  part  of  a  pattern  of  federal 
state  or  local  violanons  by  the  faciUty’s  parent  organization  (if  any),  which  have  occurred 
withm  the  past  five  years.  For  the  purposes  of  this  section,  a  violation  is: 

a.  any  violation  of  federal,  state  or  local  environmental  law  identified  in  a  Judicial  or 

admini^dve  order,  consent  agreement  or  order,  complaint,  or  notice  violation 
conviction  or  plea  agreement;  or  ’ 

b.  aiiy  act  or  fission  for  which  the  regulated  entity  has  previously  received  penalty 
mitigation  from  EPA  or  a  state  or  local  agency. 

^er  Violations  Exduded:  The  violation  is  not  one  which  (I)  resulted  in  serious  actual  harm, 
ay  have  presented  an  immment  and  substantial  endangerment  to,  human  health  or  the 
environment,  or  (u)  violates  the  specific  terms  of  any  judicial  or  administrative  order  or 
consent  agreement  ’ 

9.  CTOperation:  The  regulated  entity  cooperates  as  requested  by  EPA  and  provides  such 
i^rmanon  is  necessary  and  requested  by  EPA  to  determine  applicability  of  this  policy 
Coo^ration  includes,  at  a  minimum,  providing  all  requested  documents  and  access  to 
employees  and  assistence  in  investigating  the  violation,  any  noncompliance  problems  related 
Id.  at  66 1\\  envuonmental  consequences  related  to  the  violations. 


8. 
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To  fully  escape  the  gravity  component,  the  regiilated  entity  had  to  perform  an 
environmental  audit'”  or  have  a  systematic  program  that  satisfied  the  criteria  for  “due 
diligence”.'”  Any  violation  discovered  voluntarily  had  to  be  promptly  disclosed.'”  Such 
discovery  and  disclosure  must  be  independent  of  any  government  or  third  party  action.'” 
Next,  the  company  had  to  correct  the  violation  quickly  and  remediate  any  harm.'"  The 
response  must  be  sufficient  to  prevent  the  recurrence  of  the  violation.'*'  In  addition,  the 
policy  would  not  apply  to  repeated  violations,  nor  to  certain  specified  violations,  such  as 
when  high  level  officials  are  consciously  involved.'”  FinaUy.  the  regulated  entity  must 
cooperate  fully  with  EPA  to  ensure  the  action  resulted  in  compliance  and  provide 
information  necessary  to  determine  the  applicability  of  the  policy.'” 

In  its  “Fmal  Policy”  EPA  specified  certain  exceptions  to  which  the  incentives 
would  not  apply.  These  include  certain  criminal  actions,  specifically  those  committed  by 
individuals. The  Final  Policy  exphcitly  excludes  individuals  from  the  incentive  that 
EPA  will  not  refer  violations  discovered  during  self-policing  to  the  Justice  Department 
for  cnmmal  prosecution.'”  In  addition,  the  policy  does  not  apply  to  violations  that  cause 
senous  actual  harm  or  may  have  presented  a  substantial  and  imminent  danger  to  public 


156 


Id,  at  66,710  (defined  as,  “a  systematic,  documented,  periodic  and  objective  review  by  regulated 
/S”  practices  related  to  meeting  environmental  requirements.”). 


entities 

at  66,710-66711. 
at  66,711. 

'“Id 

‘^'Id 
162 


,  at  66,712.  EPA  will  not  recommend  criminal  prosecution  when  the  violation  does  not  “demonstrate 

vL^rin'T'  phJosophy  or  practice  that  concealed  or  condoned  environmental 

to,  the  vVlarioM  officials’  or  managers’  conscious  involvement  in,  or  willful  blindness 


>^/d 

'®M,  at  66,711. 


40 


health  or  the  environment. Repeat  violations  within  certain  time  periods  also  deny  the 
entity  any  benefits  of  the  policy.**’ 

As  the  third  incentive  to  encourage  environmental  audits,  EPA  stated  it  will  not 
request  or  use  an  audit  report  to  commence  a  civil  or  criminal  investigation  of  an  entity.'** 
In  other  words,  the  agency  will  not  demand  an  environmental  audit  report  while 
conducting  a  routine  inspection.  However,  it  may  seek  any  infonnation  relevant  to 
detecting  violations  or  determining  the  extent  of  harm  or  liability,  when  EPA  has 
independent  reason  to  believe  that  a  violation  has  occurred.'*’ 

Notably,  to  preserve  a  “level  playing  field”  so  that  violators  do  not  obtain  a 
competitive  advantage  over  regulated  entities  that  comply,  EPA  retained  complete 
discretion  to  recoup  any  economic  benefit  gained  as  a  result  of  noncompliance.'’® 

However,  if  the  violation  does  not  deserve  any  penalty  in  the  agency’s  opinion  because  of 
the  insignificant  amount  of  any  economic  benefit,  EPA  may  waive  the  entire  penalty, 
provided  all  other  conditions  are  met. 

EPA  also  declined  to  adopt  incentives  for  self-policing  as  part  of  a  regulation.'” 
Therefore,  the  policy  is  not  binding,  which  leaves  it  open  to  widespread  criticism  of 
uncertainty  and  unpredictability. '’^  Although  the  “Final  Policy”  omitted  language  found 
in  the  Interim  Policy”  which  allowed  it  broad  discretion  to  deviate  fi-om  the  policy,  EPA 
still  limited  the  policy  to  serving  as  guidance  for  prosecutorial  discretion.  It  expressly 

'^Id 

Id 

'^Id 

'^Id 

•’*/</.,  at  66,712. 
at  66,710. 
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provides,  that  the  policy  is  not  final  agency  action  and  “does  not  create  any  rights,  duties, 
obligations,  or  defenses,  implied  or  otherwise,  in  any  third  parties.”'” 

EPA  expressly  reserved  its  authority  to  “take  necessary  actions  to  protect  public 
health  or  the  environment  by  enforcing  against  violations  of  federal  law.”'”  Therefore, 

the  agency  can  overfile  hi  cases  where  EPA  deems  state  action  inadequate.  EPA  also 

stated: 


[it]  wiU  work  closely  with  states  to  encourage  their  adoption  of  policies 
that  reflect  the  incentives  and  conditions  outlined  in  this  policy  EPA 
rem^  firmly  opposed  to  statutory  environmental  audit  privileges  that 
slueld  evidence  of  environmental  violations  and  undermine  the  public’s 
npt  to  know,  as  well  as  to  blanket  immunities  for  violations  that  reflect 
cnmmal  conduct,  present  serious  threats  or  actual  harm  to  health  and  the 
environment,  allow  noncomplying  companies  to  gain  an  economic 
advantage  over  their  competitors,  or  reflect  a  repeated  failure  to  comply 
mib  federal  law.  EPA  will  work  Avith  states  to  address  any  provision  of 
state  audit  pnvnlege  or  immunity  laws  that  are  inconsistent  with  this 
jwlicy,  and  which  may  prevent  a  timely  and  appropriate  response  to 
sigmficant  environmental  violations.'” 


EPA  significantly  toned  down  this  provision  from  what  appeared  in  the  “Interim  Policy”. 
Apparently  in  response  to  several  comments,  EPA  deleted  its  not  so  veiled  threat  to 
increase  inspections  in  such  states  and  scrutinize  enforcement  programs  more  closely.'” 

While  the  threatening  language  does  not  appear  in  the  final  version  of  the  poUcy, 
It  does  not  follow  necessarily  that,  as  a  practical  matter,  EPA  would  not  pay  particular 
attention  to  states  with  audit  laws.  At  various  times,  EPA  has  stated  that  state  audit  laws 
grantmg  immunity  from  penalties  to  regulated  entities  which  detect  violations  by  auditing 

Praise,  Daily  EnV. Rep.  (BNA), 

EPA,  supra  note  12,  at  66,712. 

EPA,  supra  note  1 19,  at  16,878. 
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could  lead  to  reversion  of  some  state-delegated  environmental  programs  to  EPA.'” 
Administrator  Browner  informed  the  National  Association  of  Attorneys  General  that 
some  state  audit  legislation  would  cause  programs  ranging  from  solid  waste  management 
to  waste  water  discharge  permits  that  are  delegated  to  states  to  revert  back  to  national 
control  by  EPA.*’*  On  the  other  hand,  in  response  to  a  question  at  the  1 996  annual 
meeting  of  the  National  Governors’  Association  of  whether  EPA  would  draft  model 
legislation  for  states,  Admimstrator  Browner  replied  ‘Sve  would  be  more  than  happy  to 
look  at  model  legislation  and  to  work  with  states.”'™ 

Another  provision  of  the  Final  Policy  warrants  particular  attention  in  relation  to 
this  thesis.  In  a  section  titled  “Public  Accountability”,  EPA  promised  to  complete  within 
three  years  a  review  of  the  effectiveness  of  its  Final  Policy.  The  study,  which  the  agency 
will  make  available  to  the  public,  will  measure  the  extent  to  which  the  policy  encourages: 

1.  Changes  in  compliance  behavior  within  the  regulated  community^  including 
improved  compliance  rates; 

2.  Prompt  disclosiu'e  and  correction  of  violations,  including  timely  and  accurate 
compliance  with  reporting  requirements; 

3.  Improving  environmental  performance,  and  promoting  public  disclosure;  and 

4.  Consistency  among  state  programs  that  provide  incentives  for  voluntary 
compliance. 

In  stark  contrast  with  the  Interim  Policy,  the  Final  Policy  generally  applies  to  any 
violation  discovered  voluntarily,  regardless  of  whether  any  law  requires  the  regulated 

Cheryl  Hogue,  Enforcement  State  Audit  Legislation  Could  Cause  Programs  to  Revert  to  EPA  Browner 
Says,  Daily  Env’t  Rep.  (BNA),  Mar.  28,  1995,  at  A-6. 

Katherine  M.  Stimmel,  EPA:  Browner  Pledges  to  Work  with  Governors  on  Model  Environmental  Audit 
Legislation,  DaUy  Env’t  Rep.  (BNA),  Feb.  6,  1996  (1996  DEN  24  d3). 


43 


entity  to  report  the  violation.'*®  Several  comments  received  by  the  agency  suggested  that 
excluding  mandatory  disclosures  would,  in  effect,  “swallow  the  rule.”'*'  Indeed,  due  to 
the  numerous  reporting  requirements  of  environmental  laws,  EP  A  had  to  expand  the 
scope  of  its  policy  to  avoid  severely  limiting  incentives  for  self-auditing.'*^  This  change 
along  with  the  inclusion  of  due  diligence  programs  and  the  specification  of  a  ten  day  or 
shorter  period  for  disclosure  are  the  most  significant  variations  fi'om  the  Interim  Policy. 

On  June  3,  1996,  EPA  issued  its  Final  Policy  on  Compliance  Incentives  for  Small 
Business.'**  Through  adopting  this  policy,  the  agency  intends  to  foster  environmental 
compliance  among  small  businesses'*^  by  offering  incentives  to  participate  in  compliance 
assistance  programs  or  to  perfonn  environmental  audits  followed  by  prompt  correction  of 
any  violations.'**  The  Small  Business  Policy  sets  forth  certain  conditions  that  the 
business  must  meet  for  EPA  to  refi^  fi-om  initiating  an  enforcement  action  to  impose 
civil  penalties  or  to  mitigate  civil  penalties.  To  qualify,  small  businesses  must  make  good 
efforts  to  comply  with  environmental  laws  by  receiving  on-site  compliance  assistance'*® 
or  promptly  disclosing  the  findings  of  a  voluntarily  conducted  environmental  audit.'*’ 
Additional  criteria  require  that  the  violation: 


'**  EPA,  supra  note  12,  at  66,708. 


in 


->■7  hJterim  (sic)  Policy  on  Compliance  Incentives  for  Small  Businesses,  June  3,  1996, 61  Fed.  Reg. 

Z/,74o.  ^ 

wn^^f  “  “a  person,  corporation,  partnership,  or  other  entity  who 

employs  100  or  fewer  mdmduals  (across  all  facilities  and  operations  owned  by  the  entity). 

/i,  at  27,984. 

Id.,  at  27,986.  “Compliance  assistance”  is  defined  as  “information  or  assistance  provided  by  EPA  a 
State  or  another  government  agency  or  government  supported  entity  to  help  the  regulated  community’ 
comply  with  legally  mandated  environmental  requirements.  Compliance  assistance  does  not  include 
enforcement  inspections  or  oiforcement  actions  ” 

A/.,  at  27,984. 
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1 .  Is  the  small  business’s  first  violation  of  the  particular  requirement; 

2.  Does  not  involve  criminal  conduct; 

3.  Has  not  and  is  not  causing  a  significant  health,  safety  or  environmental  threat 
or  harm;  and 

4.  Is  remedied  within  the  specified  corrections  period.'" 

EPA  will  waive  the  entire  gravity  component  of  the  civil  penalty,  but  may  seek  the  full 
amount  of  any  economic  benefit,  if  the  small  business  obtained  a  significant  economic 
advantage  over  its  competitors  or  if  the  correction  takes  longer  than  the  specified  period, 
even  if  all  of  the  remaining  conditions  are  satisfied.'*’ 

In  comparison  with  the  Final  Policy,  the  Small  Business  Policy  seems  more 
conciliatoiy  to  the  states.  Recognizing  that  states  are  “partners  in  enforcement  and 
compliance  assurance”,  EPA  announced  that  it  “will  defer  to  state  actions  in  delegated  or 
approved  programs  that  are  generally  consistent  with  the  criteria  set  forth  in  this 
[pjolicy.””®  This  policy  employs  a  similar  “Public  Accountability”  provision,  specifying 
that  the  agency  will  conduct  a  three  year  study  of  the  effectiveness  of  the  policy  in 

promotmg  compliance  among  small  businesses  and  will,  subsequently,  make  the  review 
available  to  the  public.”' 

C  DO J  Policy. 

While  debating  thel990Amendmentstothe  CAA,  the  Conference  Committee 
conaideied  adding  a  statutory  defense  shielding  coqwrations  and  their  employees  6om 

'“/rf 

"’A/.,  at  27,986. 

O'?  f\on 
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criminal  liability  when  a  voluntaiy  environmental  audit  detected  a  violation  and  the 

eonxtration  eoneeted  it  expeditiously.”  Neither  the  Senate  nor  the  House  bill  contained 

the  necessary  provision,  so  the  proposal  was  not  adopted.  However,  the  Conference 

Committee  did  include  a  “Statement  of  Managers”  proclaiming  the  view  that  the 

Executive  agencies  should  use  pnjsecutorial  discretion  concerning  audits  in  the  foUowing 
manner: 


Voluntarily  initiated  environmental  audits  should  be  encouraged  and  in 
the  course  of  exercising  prosecutorial  discretion  under  the  crLnal  ’ 
provisions  of  subsection  1 13(c),  the  Administrator  and  the  Attorney 
Genei^  of  Ae  Umted  States  should,  as  a  general  matter  refrain  from  using 
the  information  obtamed  by  a  person  in  the  course  of  a  voluntarily 

eTerotJoT'^Tr*^  A®  knowledge 

element  of  a  violation  of  this  Act  if-  (1)  such  person  immediately  ^ 
or  caused  the  transmission  of  such  information  to  the 
A^strator  or  the  State  air  pollution  control  authorities,  as  appropriate- 
(2)  such  person  eoneeted  or  caused  the  correction  of  such  viohtion^as  ’ 
quickly  as  possible,  and  (3)  in  the  case  of  a  violation  that  presented  an 
immment  and  substantial  endangerment  to  public  health  or  welfare  or  the 
environment,  such  person  immediately  eliminated  or  caused  the 

duration  of  such  endangerment  to  assure  prompt  protection  of  public 
health  or  welfare  or  the  environment, 


Aithmigh  flic  “Staternem  of  Maaagem”  does  not  constimte  a  law,  the  Department 
of  Justiee  addressed  the  coneems  by  issuing  a  DOJ  Poliey  Guidance  Document  on  July  I, 

l»I(l«.inafl.,“DOJPolicy”),»  to  this  policy.  DOJ  encourages  self-auditing,  self- 

pohcmg  and  voluntary  reporting  of  environmental  violations  by  regulated  entities.  It 
treats  these  actions  as  mitigating  factors  when  exercising  criminal  enforcement  discretion. 
To  avoid  creating  a  disincentive  for  critical  self-policing  and  voluntary  disclosure,  the 


Thomas C.  Green, David T.  Buente  Jr.  Angus Maclvth  r/c  e  ,  •  ^ 

Guidelines  and  U.S.  Department  of  Justice  Commission  Organizational 

C778  ALI-ABA  501, 511  (Oct  29,19921  ^  Environmental  Criminal  Prosecution, 

Id. 
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department  prescribed  guidance  for  federal  prosecutors  to  follow  when  deciding  whether 
to  bring  a  criminal  prosecution  for  an  environmental  violation.  In  addition  to  ensuring 
that  prosecutorial  discretion  was  exercised  consistently  nationwide,  the  policy  provides 

the  regulated  community  with  a  sense  of  how  the  department  should  respond  to  voluntary 
disclosure  of  self-identified  violations.'®* 


He  DOJ  Policy  lists  the  following  factors  for  federal  prosecutors  to  consider 
when  deciding  “whether  and  how  to  prosecute”: 

'■  u""  ■  ^“'“sure 

Ae  matter  under  mvestigation,  specifically  whether  the  disclosure 

sutaually  aided  the  departmenfs  investigation  and  whether  the  regulatoiy 
authority  was  already  aware  of  the  noncompliance.  ^ 

2.  Cooperation  -  the  degree  and  timeliness  of  cooperation  by  the  entity 
particularly  Its  willmgness  to  make  available  all  relevant  informatioi 

and  the  names  of 

potential  witnesses. 


■  the  existence  and  scope  of 

any  systematic,  mtensive,  and  comprehensive  environmental  compliani^ 
program,  such  as  an  environmental  audit. 

4.  Addition^  Faetors  Which  May  Be  Relevant  -  the  pervasiveness  of 

of  an  effective  internal  disciplinary  action 
program,  and  the  extent  of  subsequent  compliance  efforts. 

Although  the  policy  emphasizes  these  factors,  this  list  is  not  a  definitive  checklist  and 

prosecutors  should  consider  all  relevant  factors.'®*  Furthermore,  the  policy  specifically 


”‘A/.,atPartn. 
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excludes  disclosures  already  required  by  law,  regulation, 


or  pemut  from  consideration  as 


“voluntary.””^  The  last  provision  differs  from  EPA’s  Final  Policy. 


When  evaluating  the  regulated  entity's  compliance  program,  prosecutors  should 
3sk  the  following  ejuestionsr 


“vironinental 

like  those  that  led  to  the  noncompliance*?  circumstances 

'■  cTlaS"?'"'  •“  ““Srily  of  any  audit 

'■  ^Kibnn^ f  “‘■polWon  (ie.,  all  media),  including  the 

^ssibihtyofcross-media  transfers  of  pollutants?  ^ 

f.  Were  the  auditor’s  recommendations  implemented  in  a  timely  fashion*? 

g.  }^»e  adequate  resources  committed  to  the  auditing  programed  to 

unplementing  its  recommendations? 

h.  Was  environmental  compliance  a  standard  bv  which  emnlnv^*^ 

departmental  performance  was  judged?”*  ^  ^  d  corporate 


To  illustrate  the  application  of  the  fectors  identified  in  the  policy.  DOJ  described 
numerous  hypothetical  examples.  To  explain  the  nature  of  the  policy,  the  department 
noted  that  the  criteria  outlined  above  served  only  as  internal  guidance  to  DOJ  attorneys. 
Tie  factom  do  not  supplant  prosecutorial  discretion;  rather  they  provide  a  guide  to  the 
effective  use  of  limited  enfor^ment  r^ources.  Therefore,  the  policy  does  not  -create  a 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  to  litigation  with 
the  United  States,  nor  [does  it)  in  any  way  limit  the  lawful  litigative  prerogatives. 


'”/</.,atPartn.A. 
Id,  at  Part  n.C. 
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including  civil  enforcement  actions,  of  the  Department  of  Justice  or  the  Environmental 
Protection  Agency.”'” 

Conditioning  fevorable  treatment  on  the  basis  of  disclosure  presents  a  dilemm. 
for  entities  that  seek  the  benefits  of  the  DOJ  Policy.  By  voluntarUy  repotting  a  violation 
discovered  through  an  environmental  audit,  the  entity  may  effectively  waive  any  privilege 
claim  under  the  attorney-client  and  work-product  doctrines.””  A  regulated  entity,  which 
avoids  a  criminal  enforcement  action  by  DOJ,  risks  an  adverse  ruling  when  asserting 
these  common  law  privileges  in  any  third  party  toxic  tort,  nuisance,  or  other  action. 

Another  potential  danger  for  regulated  entities  lurks  in  the  nature  of  the  DOJ 
policy  Itself.  Since  it  does  not  bind  prosecutors  to  reftain  fiom  initiating  criminal 
prosecutions,  the  policy  does  not  foreclose  the  adverse  use  of  audit  results.”'  Exposure  to 
this  peril  beats  considerable  attention  in  light  of  the  department's  assertion  that  it  is 
unlikely  that  any  one  factor  will  be  dispositive  in  any  given  case.’’”” 

Although  some  commentators  believe  DOJ’s  promise  to  exercise  prosecutorial 
discretion  rings  hoUow,”'  the  Assistant  Attorney  General  for  the  Environment  and 
Natural  Resources  Division,  Lois  Schiffer,  continues  to  stand  by  the  policy.  Ms.  Schifier 
reportedly  told  the  National  Association  of  Manufactureis  that  DOJ  will  not  prosecute 


at  Partly. 

See  supra  note  1 9,  Hunt  &  Wilkins,  at  397. 


Id.,  at  399-400. 

^  Supra  note  1 94,  at  Part  n. 

distinguishing  which  violations  deserve  criminal  prSoTh,^4?f  ^  .“®  T 

The  author  asks  whether  the  oolicv  is  a  “sion  ^  or  administrative  disposition. 

a  .as.  of  honey  In  iheir  monto  b«  swords  to  toehS.T”'^  "  rovtoonnumlal  rofore.»«a  or  simply 
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violations  of  environmental  statutes  discovered  by  self-audits,  provided  the  entity  reports 
the  violations  to  the  regulators  and  corrects  the  problem.®^ 

After  EPA  released  its  Final  Policy,  DOJ  announced  its  support  for  the  agency.  In 
a  congratulatory  letter,  Ms.  Schiffer  endorsed  the  expansion  of  incentives  for  self¬ 
auditing.  In  the  letter,  she  wrote  that  the  department  had  no  current  plans  to  change  the 
1991  DOJ  Policy.  Indeed,  the  Assistant  Attorney  General  identified  the  following 

measures  demonstrating  DOJ’s  commitment  to  fostering  voluntaiy  compliance  and 
disclosure” 

1.  The  Department  generally  will  not  seek  an  environmental  audit  fi’om  a 
regulated  entity  prior  to  receipt  of  other  information  suggesting  that  the  entity 
has  comnutted  violations  of  environmental  law.  However,  once  an 
investigation  is  begun  on  the  basis  of  independent  infomiation  of  violations, 
file  Department  seeks  all  relevant  mformation,  including  audit  reports. 

2.  The  Department  views  effective  programs  to  prevent  and  detect  violations  of 
law,  as  well  as  self-reporting,  cooperation  and  acceptance  of  responsibility,  as 
mitigating  factors  in  the  sentencing  phase  of  environmental  criminal  cases 
against  coiporations. 

3.  The  Department  supports  the  use  of  EPA’s  Incentives  policy,  in  conjimction 
with  other  applicable  settlement  policies,  in  the  settlement  of  civil 
environmental  enforcement  actions  to  which  they  may  apply. 

4.  The  Department  has  its  own  small  business  policy  that,  subject  to  1imit«»ri 
exceptions,  waives  all  civil  penalties  for  smaU  businesses  that  participate  in 
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r  Enforcement:  DOJ.  EPA  to  go  Easy  On  Violations  Found  Through  Self  Audits  Schiffer 

Tells  NAM,  Dady  Env  t  Rep.  (BNA),  Apr.  28, 1995  (1995  DEN  82  d7).  See  also,  Cheryl  Hogue  DOJ  ^ 

m  Daily  Env’t  Rep.  (BNA)  Sep.  7, 1995  (1995  DEN 

173  an  “^ew  on  September  7. 1995.  Ms.  Schiffer  referred  to  the  1991  DOJ  Policy  Ld  stated, 

^  companies  come  forward  with  that  information,  we  don’t  prosecute  thT 

coinpMycnmmally.  Later  m  the  mterview,  the  Assistant  Attorney  General  commented,  “  we  have 

T  to  open  a  case  with  an  audit  Basi^y,  d;ey  have  to 

haw  some  other  basis  for  gomg  forward  with  civil  or  criminal  enforcement . . .  Of  course,  once  W  have 

b^ed  iHiTd  ?  w“ '^on’t  open  a  case 
based  on  an  audit  We  ve  been  very  clear  about  that”  ^ 

^  EPA,  supra  note  145,  Docket  No.  Vin-A-80,  Jan.  31,  1996. 
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violations  discovered  in  a  compliance  assistance 

The  letter  acknowledges  that  DOJ  worked  with  EPA  to  develop  the  Final  Policy. 
In  addition,  the  correspondence  notes  that  the  department,  like  EPA,  vigorously  opposes 
state  and  federal  legislation  granting  evidentiary  privileges  or  immunity  for  “polluters 
that  perform  environmental  audits  Unlike  EPA,  the  department  has  no  special 
guidance  for  prosecutors  m  states  with  environmental  audit  laws,  at  least  it  did  not  in 
1994  when  Ms.  Schiffer  was  asked  the  question  at  an  ALI-ABA  conference."* 

D.  Federal  Sentencing  Guidelines, 

Yet  another  area  of  federal  law  has  addressed  the  impact  of  environmental 
auditing  on  punishment  meted  out  for  violations  voluntarily  discovered.  On  November 
16,  1993,  the  United  States  Sentencing  Commission  Advisory  Group  on  Environmental 
Sanctions  issued  the  Draft  Corporate  Sentencing  Guidelines  For  Environmental 
Violations."’  Similar  to  the  other  federal  sentencing  guidelines  for  organizations,  the 
basic  approach  requires  determining  the  “primary  offense  level”  for  the  violation,  which 
IS  adjusted  by  “culpability  factors”  composed  of  “aggravating  factors”  and  “mitigating 
factors”;  then  determining  the  final  organizational  fine  by  applying  the  “fine  calculation” 


206 

207 


Id. 

Id. 


Viola«ons,  24  Eav’e.  Rq,.  137*  (Nov. 


51 


provision  in  light  of  the  “general  limitations”;  and,  finally,  determining  the  sentencing 
requirements  and  options  relating  to  “probation”.^'® 

One  aggravating  factor  applicable  to  the  subject  matter  of  this  paper  would  result 
m  a  four  level  increase  in  the  base  offense  level.  Under  Sec.  9C 1 . 1  (f),  the  absence  of  a 
compliance  program  or  other  organized  effort  to  achieve  and  maintain  compliance  with 
environmental  requirements  would  constitute  an  aggravating  factor.^" 

As  mitigating  factors,  the  proposed  guideline  lists: 

1 .  Commitment  to  Enviromnental  Compliance  -  If  the  organization  demonstrates 
that,  pnor  to  the  offense,  it  had  committed  the  resources  and  the  management 
processes  that  were  reasonably  determined  to  be  sufficient  given  the  size  and 
the  nature  of  its  business,  to  achieve  and  maintain  compliance  with 
environrnenml  requirements,  including  detection  and  deterrence  of  criminal 
coriduct  by  its  employees  or  agents,  it  earns  a  three  to  eight  level  reduction.  If 
an  individual  within  high-level  personnel  of  the  organization  participated  in, 
condoned,  or  was  willfully  ignorant  of  the  offense,  there  shaU  be  a  rebuttable 
presumption  that  the  organization  had  not  made  the  necessary  commitment. 

2.  Cooperation  and  Self-Reporting  -  if,  prior  to  an  imminent  threat  of  disclosure 
or  government  investigation  and  within  a  reasonably  prompt  time  after 
becoming  aware  of  the  offense,  the  organization  reported  the  offense  to 
appropriate  governmental  authorities,  fully  cooperated  in  the  investigation  and 
clearly  demonstrated  recognition  of  its  responsibility  and  took  all  reasonable 
steps  to  assess  responsibility  within  the  organization  and  prevent  recurrence  it 
earns  a  three  to  six  level  reduction;  provided,  however,  that  no  credit  shall  be 

^yen  for  mere  compliance  with  an  applicable  federal  reporting  requirement 
(emphasis  mme), 

3.  Remedial  Assistance  -  if  the  organization  takes  prompt  action  to  provide 
assi^ce  (m  addition  to  any  legally  required  restitution  or  remediation)  to  the 
victims  of  Its  crime  to  mitigate  their  losses,  it  earns  a  two  level  reduction.^'^ 

To  determme  whether  the  violator  deserves  mitigation  for  a  commitment  to 
environmental  compliance.  Part  D  of  the  guidelines  requires  the  substantial  satisfaction  of 


^'®/<ar.,§9A1.2. 
A/.,  at  1381. 
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seven  factors:  (1)  Line  management  attention  to  compliance;  (2)  Integration  of 
environmental  policies;  (3)  Auditing,  monitoring,  reporting,  and  tracking  systems;  (4) 
Regulatory  expertise,  training,  and  evaluation;  (5)  Incentives  for  compliance;  (6) 
Disciplinary  procedures;  and  (7)  Continuing  evaluation  and  improvement.^'^  Under  Part 
E,  all  fines  determined  under  this  system  must  include  the  economic  gain  plus  costs 
directly  attributable  to  the  offense.^'^  The  guidelines  exempt  from  this  rule  only  those 
cases  where  recovery  of  the  economic  benefit  would  impair  the  ability  of  the  defendant  to 
make  restitution  to  the  victim  or  cause  the  defendant’s  financial  liquidation,  provided  the 
defendant  is  not  a  “criminal  purpose  organization”  and  has  not  engaged  in  a  sustained 
pattern  of  serious  environmental  violations.^'^  FinaUy,  the  guidelines  do  authorize  a  court 
to  impose  as  a  condition  of  probation  that  the  organization  adopt  an  approved  program  to 
identify  and  correct  any  conditions  that  resulted  in  the  conviction  and  to  prevent  and 
detect  any  future  violations.^'* 

E.  Federal  Legislation. 

The  subject  of  environmental  auditing  has  attracted  the  attention  of  Congress  in  a 
number  of  ways.  The  focus  ranges  from  the  Statement  of  Managers  discussed  above  to  a 
Sense  of  the  Senate  resolution,  to  proposed  federal  audit  legislation,  and  to  a 
controversial  appropriations  rider. 


at  1381-82. 
at  1382-83. 
at  1384. 

at  1388. 
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When  the  Senate  passed  the  FY1995  VA-HUD  Appropriations  Act,  it  adopted  an 
amendment  entitled  Sense  of  the  Senate  Regarding  the  Environmental  Self-Evaluation 
Privilege.^’’  After  finding  that  four  states  had  enacted  audit  privilege  laws  and  that  EPA 
was  considering  modification  of  its  policy,  the  Senate  announced  that: 

1 .  The  National  Performance  Review  is  correct  in  stating  that  EPA  must 
recogn^  that  increased  regulatory  flexibility  offers  tremendous  opportunity 
for  positive  institutional  change  at  federal,  state  and  local  levels. 

2.  EPA  must  take  advantage  of  these  opportunities  by  finding  ways  to  allow 
flexibility  without  compromising  fairness,  accountability  and,  above  all, 
performance. 

3.  The  EPA  should  seriously  consider  the  “environmental  self-evaluation 
privilege,”  as  enacted  into  law  by  the  States  of  Oregon,  Indiana,  Kentucky  and 
Colorado,  as  a  low-cost  opportunity  to  increase  performance  toward  the 
intended  effect  of  environmental  protection  statutes  to  improve  and  protect  the 
natural  and  human  environment.^'* 


1.  Senate  Bills. 

Four  days  later  on  Augxist  8, 1994,  Senator  Hatfield  introduced  Senate  Bill  2371, 
the  Environmental  Audit  Protection  Act.^”  To  encourage  regulated  entities  to  conduct 
voluntaiy  environmental  audits,  the  bill  offered  a  very  limited  legal  privilege  for  audit 
reports,  provided  the  company  took  corrective  action  to  avoid  violation  of  environmental 
laws.  Senator  Hatfield  modeled  his  bill  on  the  Oregon  law  by  limiting  the  protection  to 
the  audit  report  not  the  violation  itself  As  long  as  the  entity,  acted  promptly  to  achieve 
compliance,  the  report  was  not  subject  to  discovery  and  could  not  be  admitted  into 


140  Cong.  Rec.  S10580. 

140  Cong.  Rec.  S10942. 
^Id. 
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evidence  in  any  civil  or  criminal  action  or  administrative  proceeding  before  a  Federal 
court  or  agency.^' 

The  bill  excluded  from  the  privilege  information  required  to  be  collected, 
developed,  maintained,  reported  or  otherwise  made  available  to  a  regulatory  agency; 
information  obtained  by  observation,  sampling,  or  monitoring  by  any  regulatory  agency; 
or  information  obtained  from  a  source  independent  of  the  environmental  audit.  It  also 
made  the  privilege  inapplicable  to  reports,  if  the  company  did  not  promptly  initiate  and 
pursue  with  reasonable  diligence  appropriate  efforts  to  achieve  compliance  with  the 
law.  To  determine  the  applicability  of  the  protection,  the  bill  authorized  in  camera 
judicial  proceedings.^  The  proposed  legislation  contained  a  special  provision  for  the 
Attorney  General  to  use  the  audit  report  as  evidence  in  a  criminal  proceeding,  if  the 
prosecutor  could  establish  its  relevance,  had  a  compelling  need  for  the  information,  and 
was  unable  to  obtain  the  substantial  equivalent  of  the  information  by  any  means  without 
incurring  unreasonable  cost  and  delay,  as  long  as  the  information  was  not  otherwise 
available.^^  The  bill  was  never  enacted. 

In  the  next  Congress,  Senator  Hatfield  reintroduced  legislation  to  provide 
protection  for  environmental  audits.  This  bill,  which  Senator  Brown  of  Colorado  co¬ 
sponsored,  differed  significantly  from  the  previous  proposal  in  that  it  added  immunity  for 
voluntary  disclosure.^^  When  introducing  the  Environmental  Audit  Privilege  Act 
(hereinafter  “S.  582”),  Senator  Hatfield  stated  he  was  making  “the  point  that  the  Federal 

140  Cong.  Rec.  S10943. 

“Ai 

“  140  Cong.  Rec.  SI  0944. 

^  140  Cong.  Rec.  SI 0943-44. 
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government  should  encourage  responsible  actions  by  businesses  with  incentives  and 
flexibility,  rather  than  through  threats  and  penalties.”“‘  He  also  commented,  “Incentives 
for  self-enforcement  will  help  free  up  the  very  limited  resources  of  Federal  and  State 
environmental  and  enforcement  agencies,  allowing  them  to  pursue  the  most  severe, 
egregious,  and  dangerous  violations  of  our  environmental  laws.”^’  Another  reason  for 
passing  federal  legislation  was  to  support  states  with  audit  laws  because  litigants  could 
bypass  the  state  privilege  by  suing  in  federal  court  which  might  not  recognize  the  state 
privilege.^* 

The  new  bill  retains  the  privilege  provision  of  the  previous  bill  with  the  exception 
of  access  by  the  Attorney  General  under  specific  circumstances.^’  The  privilege  does  not 
apply  if:  (1)  the  entity  expressly  waives  it;  (2)  a  Federal  court  determines,  after  an  in 
camera  hearing,  the  report  provides  evidence  of  a  violation  and  the  entity  did  not 
promptly  initiate  and  pursue  with  reasonable  diligence  appropriate  efforts  to  achieve 
compliance;  or  (3)  the  entity  asserts  the  privilege  for  a  fraudulent  purpose.^ 

Under  this  legislation,  when  a  court  determines  the  applicability  of  the  privilege, 
the  party  invoking  the  protection  carries  the  burden  of  proof,  including  establishing 
prompt  initiation  and  reasonable  diligence  in  correcting  the  violation.  On  the  other  HanH 
the  party  seeking  the  audit  report  bears  the  burden  of  proving  an  express  waiver  or  the 


“  S.  582,  I  Mth  Cong.,  1st  Sess.  (1995)  (  Senators  Inhofe  of  OK,  Simpson  of  WY,  Thomas  of  WY 
f  Cong^R^*^2W^’  ''^**^*  subsequently  added  as  co-sponsors). 

^  Id,  at  S4265. 

“*A/.,atS4264. 


See  supra  note  225,  at  §3801. 
“*/rf.,§3801(aX3). 
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existence  of  a  fraudulent  purpose  The  bill  does  not  effect  the  applicability  of  any 
common  law  or  statutory  rule  covering  discovery  or  evidentiary  matters,  including  the 
attorney-client  privilege  and  the  work-product  doctrine.^^ 

In  another  provision  that  differs  from  the  earlier  bill,  S.  582  prohibits  requiring  a 
person  or  government  entity  to  testify  about  an  environmental  audit,  including  the  report, 
which  the  person  or  government  entity  conducted,  unless  the  person  or  government  entity 
consents.  While  the  bill  does  not  define  “person”,  it  does  define  “government  entity” 
as  meaning  a  unit  of  a  state  or  local  government.^  Therefore,  federal  agencies  do  not 

qualify  for  the  privilege,  nor  do  they  receive  protection  under  the  voluntary  disclosure 
provision. 


In  section  3803,  the  bill  classifies  the  disclosure  of  information  to  regulatory 
agencies  as  voluntary  if: 

1 .  Derivative  -  the  disclosure  of  information  arises  out  of  an  environmental  audit; 

2.  Prompt  -  the  disclosure  is  made  promptly  after  the  person  or  government 
entity  that  initiates  the  audit  receives  knowledge  of  the  information; 

3.  Satisfactory  Corrective  Action  -  the  person  or  government  entity  that  conducts 
the  audit  initiates  an  action  to  address  the  issues  identified  in  the  disclosure  - 

a.  wthin  a  reasonable  period  of  time  after  receiving  knowledge  of  the 
information,  and 

b.  within  a  period  of  time  that  is  adequate  to  achieve  compliance  with  the 
requirements  of  the  applicable  Federal  law  (including  submitting  an 
application  for  a  permit);  and 

4.  Coo^ration  -  the  person  or  government  entity  that  makes  the  disclosme 
provides  any  further  relevant  information  requested,  as  a  result  of  the 


M,  §380l(c). 

§380 1(d). 
Id.,  §3802. 
“^M,§3804. 
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disclosure,  by  the  appropriate  official  of  the  federal  agency  administering  the 
law.“* 

In  addition,  the  bill  categorizes  a  disclosure  as  involuntary  if  a  federal  or  state  court  has 
found  the  person  or  government  entity  guilty  of  repeated  violations  of  environmental 
laws  or  consent  orders  due  to  separate  and  distinct  events  within  three  years  prior  to  the 
disclosure.^ 

As  long  as  the  disclosure  is  not  involuntary  and  the  person  or  government  entity 
provides  information  supporting  its  claim  of  voluntary  disclosure,  the  bill  creates  a 
rebuttable  presumption  that  the  disclosure  is  voluntary.  The  person  or  government  entity 
receives  immunity  from  any  administrative,  civil,  or  criminal  penalty  for  the  violation, 
unless  the  presumption  is  rebutted.^’  The  head  of  the  federal  agency  bears  the  burden  of 
rebutting  this  presumption.  If  it  fails,  the  agency  cannot  assess  an  administrative  penalty 
against  the  person  or  government  entity,  nor  may  it  issue  a  cease  and  desist  order  for  the 
violation.  Furthermore,  in  that  instance,  a  federal  court  may  not  impose  a  civil  or 
criminal  fine  against  the  person  or  government  entity.  Under  S.  582,  a  decision  made 
by  the  head  of  a  federal  agency  constitutes  final  agency  action.^* 

S.  582  currently  rests  in  the  Senate  Judiciary  Committee.  On  May  21,  1996,  the 
Subcommittee  on  Administrative  Oversight  and  the  Courts  held  a  hearing  on  the 
legislation.  At  the  hearing.  Senator  Hatfield  noted  that  the  bill  needs  improvement  and 
suggested  that  Congress  could  glean  the  appropriate  provisions  for  federal  legislation 

“*M,§3803. 

“A/.,§3803(b). 

§3  803(c). 

“'M,§3803(d). 

“’A/.,§3803(dX2). 
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from  the  experience  of  the  ststes  with  environments!  sudit  privilege  and  immunity 
laws.^^'  Another  senator  on  the  subcommittee  added  that  states  have  only  just  begun  to 
experiment  with  incentives  for  environmental  auditing,  consequently,  which  approach 
works  best  remains  to  be  seen.^^^  In  opposition  to  the  bill,  the  EPA  Office  of 
Enforcement  and  Compliance  Assurance  representative  testified,  “Under  EPA's  self¬ 
disclosure  policy,  responsible  compames  should  have  nothing  to  fear  and  nothing  to  hide 
from  government.  We  believe  that  policy  should  be  given  a  chance  to  work,  and  not  be 
preempted  by  legislation  that  would  increase  litigation,  burden  the  courts,  frustrate  law 
enforcement,  and  make  the  public  even  more  cynical  and  distrustful  of  both  government 
and  industry.”"^  This  shared  desire  to  examine  the  effectiveness  of  approaches  to 
environmental  audit  incentives,  although  the  methods  themselves  are  perceived  as 
confhcting,  is  critical  to  the  point  of  this  thesis  and  will  be  discussed  more  fully  later. 
Incidentally,  representatives  from  DOJ  testified  that  their  department  opposed  S.  582.^" 

2.  House  Legislation. 

In  the  House  of  Representatives,  Congressman  Hefley  introduced  similar 
legislation  on  February  24, 1995.^^*  The  bill,  titled  Voluntary  Environmental  Self- 
Evaluation  Act  (hereinafter  “H.R.  1047”),  was  sent  to  the  Committee  on  the  Judiciary 

^  142  Cong.  Rec.  D507. 

Cheiyl  Hogue,  Hatfield  Tells  Judiciary  Panel  His  Audit  Bill  Needs  Some  Improvements,  Daily  Env’t 
Rep.  (BNA),  May  22,  1996,  at  AA-1 .  ^ 

Environmental  Audits:  Hearings  on  S  582  Before  theSubcomm.  on  Administrative  Oversight  and  the 
Courts  of  the  SerMe  Judiciary  Comm.,  104th  Cong.,  1st  Sess.  (1996)  (statement  of  Steven  A.  Hetman, 
A^istant  Administrator,  Office  of  Enforcement  and  Compliance  Assurance,  U.S.  EPA.). 

Id.,  (joint  statement  of  Lois  Schiffer,  Assistant  Attorney  General,  Environment  and  Natural  Resources 
Div.,  DOJ;  and  Veronica  Coleman,  U.S.  Attorney,  West.  Dist.  of  Tenn.). 

H.R  1047, 104th  Cong.,  1st  Sess.  (1995).  See  141  Cong.  Rec.  H2223. 
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2nd,  additionally,  to  the  Committees  on  Commerce,  Trsnsportfltion  2nd  Infrnstructure, 
2nd  Agnculture.  TTie  House  Judicinry  Subcommittee  on  Commerci2l  2nd  Administrative 
L2w  held  2  henring  on  this  legisktion  on  June  29, 1995.^^  Both  EPA  2nd  DOJ 
representndves  testified  in  opposition  to  the  bilP^^ 

The  privilege  provision  of  H.R.  1047  stntes  thnt,  notwithstnnding  nny  other  Inw,  2 
report,  finding,  opinion,  or  other  communiention  of  2  person  or  entity  relnted  to  2 
voluntniy  environmentnl  self-evnluation  mnde  in  good  faith  may  not  be  admitted  as 
evidence  in  any  federal  legal  action  or  administrative  procedure,  nor  shall  it  be  subject  to 
discovery  under  federal  law,  except  under  the  following  circumstances: 

1 .  The  person  or  entity  expressly  waives  the  privilege; 

2.  A  federal  court  determines,  alter  conducting  an  in  camera  hearing,  that  - 

a.  The  communication  indicates  noncompliance,  and  the  person  or  entity 
failed  to  initiate  efforts  to  achieve  compliance  within  a  period  of  time 
that  is  reasonable  and  adequate  to  achieve  compliance  (including 
submitting  a  permit  application); 

b.  Compelling  circumstances  require  admission  or  discovery  of  the 
communication; 

c.  The  person  or  entity  is  asserting  the  privilege  for  a  fiaudulent  purpose; 
or 

d.  The  communication  was  prepared  to  avoid  disclosure  required  for  an 
investigative,  administrative,  or  judicial  proceeding  that,  at  the  time  of 
preparation,  was  imminent  or  in  progress.^^ 

The  House  bill  excludes  fi'om  the  privilege:  (1)  information  required  to  be 
developed,  maintained,  or  reported  by  federal  law;  (2)  information  required  by  federal 
law  to  be  available  to  a  regulatory  agency;  (3)  information  obtained  by  a  regulatory 


141  Cong.  Rec.DSll. 

Protection  of Environmental  Self  Evaluation  Data:  Hearings  on  HR.  1047  Before  the  Subcomm  On 

Commercial  and  Administrative  Law  ofthe  House  Judiciary  Committee,  104th  Cong.,  IstSess  (1995) 

(^tements  of  Steven  A.  Hennan,  Assistant  Administrator,  Office  of  Enforcement  and  Compliance 
Assurance,  U.S.  EPA,  and  Randall  Rathburn,  U.S.  Attorney,  Dist  of  Kan.). 
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agency  through  observation,  sampling,  or  monitoring;  or  (4)  information  obtained  by  a 
regulatory  agency  from  an  independent  source.^^’  Section  5  of  the  bill  protects  the  person 
or  entity  fr-om  having  to  testify  about  a  voluntary  self-evaluation  in  a  Federal  court  or 
administrative  proceeding  without  the  consent  of  the  person  or  entity. 

The  immunity  provision  of  H.R.  1047  matches  the  Senate  bill,  except  for  a  few 
instances.  Where  S.  582  classifies  “repeated  violations”  as  involuntary  disclosure,  the 
House  bill  specifies  “a  pattern  of  significant  violations”.^”  In  addition,  H.R.  1047 
provides  that  if  the  regulatory  agency  fails  to  rebut  the  presumption,  a  federal  or  state 
court  may  not  assess  a  criminal  negligence  penalty  against  the  person  or  entity;  whereas, 
the  Senate  bill  precludes  all  criminal  fines  under  that  circumstance.^'  Although  S.  582 
does  not  specify  who  determines  whether  a  federal  agency  has  satisfactorily  rebutted  the 
presumption  of  voluntary  disclosure,  the  House  bill  identifies  the  head  of  the  federal  or 
state  agency  as  the  final  decision  maker.“^ 

In  May,  1996,  seventeen  Democrat  Representatives  sent  a  letter  to  Vice  President 
Gore  requesting  his  support  for  federal  environmental  audit  legislation  granting  privilege 
and  immunity.^^  The  letter  sought  endorsement  for  legislation  that  excluded  from 
protection  companies  that  willfully  or  intentionally  violate  environmental  law  and  entities 
that  do  not  promptly  correct  violations.  Representing  mostly  the  states  wnth  audit  laws, 
the  House  members  stated,  “We  are  convinced  that  this  new,  non-adversarial  approach 

Supra  note  245,  §  4(a). 

^^’A/.,§4(b). 

“®M,§6(b). 

^'W.,§6(dXl)(B). 

“jA/.,§6(dX2). 

'i  Urges  Gore  To  Support  Privilege.  Immunity,  Nat’l  Env’L  Daily, 

(BNA)  May  24,  1996,  at  A-6. 
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towards  enhancing  compliance  will  increase  environmental  protection  while  helping  to 
break  down  the  barriers  between  government  an  business.”^^  This  method,  according  to 
the  letter,  fits  nicely  with  Gore’s  philosophy  of  reinventing  government  for 
environmental  protection. 

In  response  to  this  effort,  the  National  District  Attorneys  Association  replied  with 
a  letter  to  the  seventeen  representatives  asking  them  to  reject  protection  for  environmental 
audits  from  criminal  action.^*  Fearing  that  creating  a  privilege  for  environmental  audits 
might  open  the  door,  the  prosecutors  warned,  “A  privilege  afforded  this  segment  of 
corporate  America  can  only  trigger  demands  that  (sic)  comparable  protection  by  other 
elements  of  the  business  world  with  self-evaluating  procedures.”^*  As  for  granting 
immunity,  the  letter  suggested  straightforward  decriminalization  of  some  enviromnental 
violations,  if  that  is  what  Congress  desires,  rather  than  unduly  tying  the  hands  of  law 
enforcement  officials.  The  prosecutors  also  encouraged  the  representatives  to  consider 
creating  an  affirmative  defense  or  providing  penalty  mitigation,  instead  of  granting 
privilege  and  immunity  for  noncompliance. 

Vice  President  Gore  received  a  copy  of  the  District  Attorneys’  letter,  as  well.  On 
June  21, 1996  when  addressing  the  California  District  Attorneys’  Association,  he 
reafiRrmed  the  administration’s  opposition  to  the  pending  federal  audit  legislation.  The 
Vice  President  stated  that  S.  582  and  H.R.  1047  would  hamstring  federal  prosecutors  and 
provide  a  “blanket  immunity  for  enviromnental  violations,  no  matter  how  serious,  as  long 

^Id 

Environmental  Audits:  Prosecutrm  Ask  Conservative  Democrats  In  House  To  Reject  Privilege, 

Immunity,  Daily  Env’t  Rep.  (BNA)  Jun.  17, 1996,  at  A-3. 

^Id 
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as  they  are  disclosed  and  corrected.”^’  In  addition,  he  said  that  the  privilege  provision 
enabled  violators  to  hide  evidence  of  misconduct.  The  administration,  according  to  the 
Vice  President,  seeks  to  strengthen  enforcement  of  environmental  crimes  by  hiring  more 
federal  criminal  investigators  and  providing  more  training  to  all  levels  of  law 
enforcement. 

While  the  politicking  continues  over  the  pending  federal  bills,  another 
representative  has  drafted  legislation  that,  in  addition  to  amending  the  CAA,  would 
prohibit  the  use  of  information  generated  by  a  voluntary  self-audit  as  evidence  in  federal 
or  state  courts.  Representative  Stockman  of  Texas  has  circulated  draft  copies  of  the  bill, 
titled  Energy  Relief  and  Job  Preservation  Act,  and  plans  to  introduce  it  soon.“* 

Before  leaving  the  federal  arena,  one  interesting  event  to  note  concerning  the 
environmental  audit  debate  occurred  during  the  FY  1996  appropriations  debacle. 

Initially,  the  appropriations  bill  for  independent  federal  agencies  contained  a  rider 
providing,  “That  none  of  the  funds  appropriated  under  this  heading  may  be  used  to  obtain 
a  voluntary  environmental  audit  report  or  to  assess  an  administrative,  civil  or  criminal 
negligence  penally,  in  any  matter  subject  to  a  state  law  providing  a  privilege  for  voluntary 
environmental  audit  reports  or  protections  or  immunities  for  the  voluntary  disclosure  of 
environmental  concerns.’’^’  This  straight  jacket  never  became  law,  but  the  Conference 
Committee  did  state  that  EPA  Regions  and  headquarters  must  discard  the  old  “command 


Environmental  Audits:  Administration  Elevates  Level  Of  Opposition  To  Immunity  In  Audit  Bills  Nat’l 
Env’t  Daily  (BNA)  Jun.  25, 1996,  at  A-2. 


Clean  Air  Act:  Draft  Bill  W ould  Repeal  Parts  of  Air  Act  In  Attempt  To  Help  Petrochemical  Industry 
Nat’l.  Env’L  Daily  (BNA)  May  1,  1996  (5/1/96  NED  d9). 

2099, 104th  Cong.,  1st  Sess.,  (1995);  see  141  Cong.  Rec.  S14171. 
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and  control”  approach  in  favor  of  federal-state-business  partnering  and  incentives.^" 
Expressing  concern  about  the  approach  to  state  initiatives  contained  in  the  Interim  Policy, 
the  report  urged  EPA  to  work  with  Congress  to  develop  the  appropriate  policy.  While  the 
FY  1997  appropriations  bill  for  EPA  omits  any  restrictive  riders,  the  report  language 
should  include  a  comment  encouraging  business  to  continue  using  self-inspections  and 
EPA  to  move  toward  effective  self-audit  agreements  with  the  states.^' 

IV.  State  Audit  Statutes. 


A.  Overview. 

Beginning  with  Oregon  in  1993,  eighteen  states  have  enacted  environmental  audit 
legislation  over  the  past  few  years.“^  Nine  statutes  were  adopted  in  1995,  a  year  that  saw 


Conference  Report  On  H.R.  2099,  Departments  Of  Veterans  Affairs  And  Housing  And 
Urban  Development,  And  Independent  Agencies  Appropriations  act,  1996.H.R.  Conf.  Rep  No. 
384,  104th  Cong.,  1st  Sess.,  (1995) 

Appropriations:  House  Subcommittee  Reports  FY  1997  EPA  Funding  of  $6.55  Billion,  With  No  Riders, 
Nat’l.  Env’t  Daily  (BNA)  May  31, 1996  (5/3 1/96  NED  d3). 

^  Aricansas,  1995  Aric.  Acts  350  (codified  at  ARK.  CODE  ANN.  §  8-1-303);  Colorado,  COLO.  REV.  StaT. 
Ann.  §  13-25-126.5  (West  1994);  Idaho,  S.B.  1 142, 53rd  Leg.,  1st  Sess.  (1995Xto  be  codified  at  IDAHO 
CODE  §§  9-801  to  -81 1,  §  9-340Xcnacted  Mar.  22,  1995);  Illinois,  ILL.  Rev.  Stat.  ch.  415,  para.  5/522 
(1994Xfornierly  known  as  Ill.  Public  Act  88-0690);  Indiana,  IND.  CODE  ANN.  §§  13-28-4-1  to  4-10  (Bums 
Supp.  I996Xoriginal  version  codified  at  iND.  CODE  ANN.  §§  13-10-3-1  to  3-12  (Bums  Supp.  1994)); 
Kansas,  KAN.  STAT.  ANN.  §  60-3332  (1995),  S.B.  76, 76th  Leg.  (1995Xenacted  Apr.  22, 1995);  Kentucky, 
Ky.  Rev.  STAT.  ANN.  $224.01-040  (Michie  Supp.  1994)  (as  amended  1996  Ky.  S.B.  281,  enacted  Apr.  4, 
1996);  Michigan,  1996  Mich.  Leg.  Serv.  ?A.  132  (S.B.  728)(WestXenacted  Mar.  15, 1996);  Minnesota, 
H.B.  1479, 79th  Leg.,  1995  Reg.  Sess.  (enacted  May  17, 1995);  Mississippi,  S.B.  3079, 1995  Reg.  Sess.  (to 
be  codified  at  MiSS.  CODE  ANN.  §§  49-2-51, 49-17-42Xenacted  Apr.  7, 1995,  effective  July  1,  1995);  New 
Hampshire,  1996  N.H.  LAWS  Ch.  4  (H.B.  275Xto  be  codified  at  N.H.  Rev.  Stat  Ann.  §147-E:1  to  - 
E:9Xenacted  Mar.  18, 1996);  Oregon,  OR.  Rev.  Stat.  §  468.963  (1993);  South  Carolina,  1996  S.C.  Acts 
H.B.  3624, 1995-96  Statewide  Sess.,(to  be  codified  at  S.C.  CODE  ANN.  §48-57-10  to  -1  lOXenacted  Jun.  4, 
1996);  South  Dakota,  S.D.  Codified  Laws  Ann.  §§  1-40-33  to  -37  (1996X1996  S.D.  Laws  S.B. 
24Xenacted  Mar.  8, 1996);  Texas,  TEX.  REV.  CiV.  STAT.  ANN.  ait  4447cc  (West  1996)  (H.B.  2473, 74th 
Leg.  1995  Reg.  Sess.  (enacted  May  23, 1995);  Utah,  S.B.  8, 51st  Leg.,  1st  Sess.  (to  be  codified  at  Utah 
Code  Ann.  §§  19-7-101  to  -108Xenacted  Mar.  20, 1995);  Virginia,  Va.  CODE  ANN.  §§  10.1-1 198,  -1 199 
(Michie  1995)  (enacted  by  H.B.  1845, 1994-95  Reg.  Sess.,  on  Mar.  24, 1995);  and  Wyoming,  Wyo.  Stat. 
§§  35-1 1-1 105,  -1 106  (1977Xenacted  by  S.B.'96, 53rd  Leg.  1st  Sess.  (1995)  on  Mar.  24, 1995) 
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thirty-four  audit  privilege  bills  introduced  in  state  legislatures."^  As  of  August,  four 
states  have  added  new  audit  laws  in  1996.^*^  While  specific  provisions  vary,  these 
statutes  generally  offer  privileged  treatment  to  environmental  audits  or,  go  one  step 
further,  to  provide  immunity  for  entities  that  discover,  disclose,  and  correct  violations 
during  self-audits.  Such  laws  universally  require  swift  action  to  correct  deficiencies. 

In  states  with  privilege  laws,  officials  generally  may  not  use  audit  information  to 
take  enforcement  actions  against  companies  which  discover  environmental  violations."* 
Indeed,  in  these  states  enforcement  agencies  may  not  initiate  efforts  seeking  protected 
environmental  audit  data  from  regulated  entities,  except  under  specific  conditions."* 
These  states  include  Arkansas,  Illinois,  Indiana,  Mississippi,  and  Oregon.  Under  their 
laws,  information  obtained  through  audits  may  be  treated  as  privileged  evidence  in 
administrative  proceedings  and  civil  actions,  as  well  as  in  criminal  actions  in  some 
states."^ 

To  qualify  for  the  privilege,  companies  must  satisfy  several  conditions,  including 
voluntary  discovery  prior  to  any  government  inspection  or  investigation.^**  In  addition, 
entities  must  initiate  steps  to  correct  the  violation  within  certain  time  fimnes."’ 

State  laws  also  provide  exceptions  when  the  privilege  will  not  protect  companies. 
Knowing  or  willful  violations  may  not  be  privileged”*,  nor  will  the  privilege  apply  to 


Cheryl  Hogue,  Environmental  Audits:  State  Privilege  Legislation  Multiplies  in  1995;  Predictions  Differ 
About  1996,  Daily  Env’t  Rep.  (BNA),  Aug.  30,  1995. 

^  See  supra  note  262. 

See  OR.  REV  Stat.  §§  468.963(3XbXQ,  (cXQ. 

See  ILL.  REV.  Stat.  ch.  415,  PARA.  5/52.2(d). 

See  OR.  Rev  Stat.  §  468.963(3X<1)- 

See  Utah  Code  Ann.  §  19-7-105  (referring  to  Utah  R  of  Evid.  508). 

See  OR.  REV  STAT.  §  468.963(3XbXC). 
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fraudulent  audits  or  to  companies  failing  to  make  timely  or  proper  corrections.”' 
Similarly,  the  privilege  may  not  cover  violations  presenting  an  imminent  and  substantial 
danger  to  human  health  or  the  environment.”^  Moreover,  information  that  must  be 
reported  under  release  or  permit  requirements  may  not  be  subject  to  privilege.”^  This 
proviso  also  includes  information  that  may  be  legally  obtained  from  other  sources,  such 
as  monitoring,  observation,  or  sampling  by  a  regulatory  agency.”^  Under  certain 
circumstances,  the  public  interest  in  audit  data  may  outweigh  the  expectation  of 
confidentiality  and  may  not  be  privileged  if  it  caimot  be  obtained  otherwise.”* 

In  Colorado,  Idaho,  Kansas,  Kentucky,  Michigan,  Minnesota,  New  Hampshire, 
South  Dakota,  New  Jersey,  South  Dakota,  Texas,  Utah,  Virginia,  and  Wyoming,  statutes 
grant  immumty  to  entities  that  voluntarily  discover  violations  and  promptly  correct  the 
problems.  These  laws  specify  similar  conditions  and  exceptions  as  outlined  above  and 
all,  but  South  Dakota  and  New  Jersey,  provide  the  privilege  protection.”*  Many  of  the 
statutes  provide  only  limited  immumty  in  terms  of  establishing  a  presumption  against 
imposing  administrative,  civil  or  criminal  penalties  for  violations.”’  These  statutes 
generally  require  voluntary  disclosure  before  the  entity  receives  immunity  protection.”* 
Because  Ae  immunity  laws  vaiy  broadly  in  the  breadth  and  depth  of  their  coverage, 
prudence  dictates  careful  attention  to  the  specific  provisions  of  the  various  statutes.  For 

^  State  Roundup,  South  Dakota,  Governor  Signs  Audit  Legis!ation,Da!ly'Ea\'X'Rsp.CSiiM  Mar  19 
1996,  atB-4.  '  ’ 

See  Or.  Rev  Stat.  §  468.963(3Xc). 

See  Miss.  CODE  ANN.  §  49-2-51(lXd). 

^  See  Or.  Rev  Stat.  §  468.963(5Xa). 

See  Or.  Rev  Stat.  §  468.963(5Xa). 

See  Or.  Rev  Stat.  §  468.963(3XcXD). 

See  Colo.  Rev.  Stat.  Ann.  §  13-25-126.5(3). 

See  Colo.  Rev.  Stat.  §  25-1-1 14.5  (1995) 


66 


example.  New  Jersey  law  establishes  a  “grace  period”  form  of  immunity  for  “minor 
violations”,  but  not  privileged  treatment  for  audit  reports.^”  Incidentally,  Washington 
state  grants  immunity  as  an  administrative  policy  rather  than  through  legislation.^*® 

The  review  of  state  audit  laws  begins  with  those  statutes  that  offer  only  privileged 
protection  for  environmental  audit  reports.  Next,  this  thesis  examines  the  laws  of  the 
states  that  provide  immunity  protection. 

B.  State  Privilege  Statutes. 


1.  Oregon. 


The  first  audit  law  in  the  nation  provided  privileged  protection  to  an 

environmental  audit  report,  thus  making  it  inadmissible  as  evidence  in  any  civil,  criminal 

or  administrative  legal  action.^'  Subsection  (6)(a)  defined  an  “environmental  audit”  as: 

a  voluntary,  internal  and  comprehensive  evaluation  of  one  or  more 
facilities  or  an  activity  at  one  or  more  facilities  regulated  under  [applicable 
Oregon  statutes]  or  the  federal,  regional  or  local  coimterpart  or  extension 
of  such  statutes,  or  of  management  systems  related  to  such  facility  or 
activity,  that  is  designed  to  identify  and  prevent  noncompliance  and  to 
improve  compliance  with  such  statutes.  An  environmental  audit  may  be 
conducted  by  the  owner  or  operator,  by  the  owner’s  or  operator’s 
employees  or  by  independent  contractors. 


The  environmental  audit  report^*^  privilege  does  not  apply  if  it  is  waived  expressly  or  by 


implication  under  subsection  (3X3)  by  the  facility  owner  or  operator  or  the  person 
conducting  the  activity  that  prepared  or  caused  the  report  to  be  prepared. 


See  Tex.  rev.  Civ.  Stat.  Ann.  ait  mice  §  10  (West  1996) 

^  1995  NJ  Sess.  Uw  Serv.  ch.  296  (Assembly  1521)(WestXenacted  Dec  22  19951 
^  See  supra  note  \\. 

See  Or.  Rev  Stat.  §  468.963(2). 
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Pursuant  to  subsection  (3Xb),  in  a  civil  or  administrative  proceeding,  after  in 
camera  review,  a  court  must  order  disclosure  of  an  audit  report,  if  it  determines: 

1 .  Fraud  -  that  the  privilege  is  asserted  for  a  fraudulent  purpose; 

2.  Unqualified  -  that  the  material  is  not  subject  to  the  privilege;  or 

3.  Unsatisfactoiy  Corrective  Action  -  that  the  report  shows  evidence  of 
noncompliance  and  the  entity  failed  to  promptly  initiate  and  pursue  with 
reasonable  diligence  appropriate  efforts  to  achieve  compliance. 

After  an  in  camera  review,  in  a  criminal  proceeding,  according  to  subsection 

(3)(c),  a  court  shall  require  disclosure  of  a  report  upon  determining  that  either  of  the  three 

conditions  above  apply  or  that: 

1 .  The  report  contains  evidence  relevant  to  the  commission  of  specified  offenses; 

2.  The  district  attorney  or  Attorney  General  has  a  compelling  need  for  this 
evidence; 

3.  The  evidence  is  not  otherwise  available;  and 

4.  The  prosecutor  cannot  obtain  the  substantial  equivalent  of  the  evidence  by  any 
means  without  incurring  unreasonable  cost  and  delay. 

For  reference  this  paper  identifies  this  fourth  potential  determination  as  the  Necessary 

Circumstances  conditioiL 


Etefined  in  subsection  (6Xb)  as  “a  set  of  documents,  each  labeled  ‘Environmental  Audit  Report: 
Privileged  Document’  and  prepared  as  a  result  of  an  environmental  audit  An  Environmental  Audit  Report 
may  include  field  notes  and  records  of  observations,  findings,  opinions,  suggestions,  conclusions,  recorded 
mformation,  maps,  charts,  graphs  and  surveys,  provided  such  supporting  information  is  collected  or 
developed  for  the  primary  purpose  and  in  the  course  of  an  environmental  audit  An  Environmental  Audit 
Repo^  when  completed,  may  have  three  components:  (A)  An  audit  report  prepared  by  the  auditor,  which 
may  include  the  scope  of  the  audit  the  information  gained  in  the  audit  conclusions  and  recommen^tions, 
together  with  exhibits  and  appendices;  (B)  Memoranda  and  documents  analysing  portions  or  all  of  the 
audit  report  and  fwtentially  discussing  implementation  issues;  and  (C)  An  implementation  plan  that 
addresses  correcting  past  noncompliance,  improving  current  compliance  and  preventing  future 
noncompliance.” 
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Subsection  (3)(d)  allocates  the  burden  of  proof  for  the  respective  parties.  The 
party  asserting  the  privilege  must  establish  the  report  qualifies  for  protection  imder  the 
law  and  satisfactory  corrective  action  was  taken.  A  party  seeking  disclosure  bears  the 
burden  of  proving  Fraud.  To  establish  Necessary  Circumstances,  the  district  attorney  or 
Attorney  General  has  the  burden  of  proof. 

If  an  independent  source  provides  siifficient  information  to  establish  probable 
cause  that  a  specified  offense  has  been  committed,  the  prosecutor  may  obtain  an  audit 
report,  under  subsection  (4)(a),  by  search  warrant,  criminal  subpoena  or  discovery.  The 
prosecutor  must  immediately  place  the  report  under  seal  and  may  not  review  or  disclose 
its  contents.  Subsection  (4)(b)  provides  thirty  days  for  the  owner  or  operator  who 
prepared  or  caused  the  preparation  of  the  report  to  file  a  petition  requesting  in  camera 
review,  or  the  privilege  is  waived.  Once  a  petition  is  filed,  the  court  shall  order  an  in 
camera  hearing  within  forty-five  days  to  determine  whether  the  report  qualifies  for  the 
privilege.  This  order  must  allow  the  prosecutor  to  review  the  report,  subject  to 
limitations  protecting  against  uimecessary  disclosure.  Although  the  prosecutor  may 
discuss  the  report  with  enforcement  agencies  to  prepare  for  the  hearing,  subsection  (4)(c) 
specifies  that  any  information  shall  not  be  used  against  the  defendant  in  any  investigation 
or  proceeding,  unless  the  court  subsequently  orders  disclosure.  For  reference,  these 
provisions  will  be  referred  to  as  the  Lunited  Access  and  Restricted  Use  provisions. 

Along  with  the  Probable  Cause  provision,  subsection  (4)  authorizes  the  parties  to 
stipulate  to  an  order  determining  that  specific  information  in  the  report  is  or  is  not 
privileged.  Subsection  (4Xe)  directs  a  court  to  order  the  disclosure  of  only  the  relevant 
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portions  of  the  report,  if  it  determines  that  information  in  the  report  is  subject  to 
disclosure. 

Under  subsection  (5),  the  audit  privilege  does  not  extend  to: 

1 .  Required  Information  -  documents,  communications,  data,  reports  or  other 
information  required  to  be  collected,  developed,  maintained,  reported  or 
otherwise  made  available  to  a  regulatory  agency  pursuant  to  specific  Oregon 
statutes,  or  other  federal,  state  or  local  law,  ordinance,  regulation,  permit  or 
order; 

2.  Agency  Obtained  Information  -  information  obtained  by  observation, 
sampling  or  monitoring  by  any  regulatory  agency;  or 

3.  Independent  Information  -  information  obtained  from  a  source  independent  of 
the  environmental  audit 

Subsection  (7)  provides  that  the  audit  law  does  not  limit,  waive  or  abrogate  the 
nature  or  scope  of  any  common  law  or  statutory  privilege,  including  the  attorney-client 
privilege  or  work-product  doctrine.  This  paper  will  refer  to  this  as  the  No  Interference 
provision. 


2.  Indiana. 

Indiana  initially  enacted  an  environmental  audit  law  in  1994.^“  By  amendment, 
effective  July  1, 1996,  the  new  audit  act  provides  an  updated  version  of  the  same 
privilege  protection.”^  Chapter  4,  Voluntary  Environmental  Audits,  subsection  1, 
specifies  that  a  report  -  defined  the  same  as  an  Oregon  report  -  is  privileged  and  not 
admissible  as  evidence  in  a  civil,  criminal,  or  an  administrative  action,  including  certain 
enforcement  actions. 

^  See  IND.  Code  Ann.  §§  13-10-3-1  to  3-12  (Bums  Supp.  1994). 

^  See  1996  Ind.  Legis.  Serv.  P.L.  1-1996,  §§  1  &  18  (WestXto  be  codified  at  iND.  CODE  ANN.  SS  13-1 1-2- 
69  and  13-28-4-1  to  -4-10). 
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Subsection  2  details  the  exceptions  to  the  privilege  that  apply  in  civil  or 
administrative  proceedings."^  Adding  the  requirement  for  the  court  to  determine  that  the 
report  was  first  issued  after  July  1, 1994,  this  subsection  contains  the  same  provisions  as 
the  Oregon  law  for  the  In  Camera  Review  process,  Fraud  exception.  Unqualified 
exception,  and  Unsatisfactory  Corrective  Action  exception.  It  differs  from  the  Oregon  act 
by  specifying  that  noncompliance  by  failing  to  obtain  a  permit  can  be  satisfactorily 
corrected  by  filing  a  permit  application  within  90  days  of  finding  the  error. 

For  criminal  proceedings,  subsection  3  includes  the  Oregon  provisions  for  the  In 
Camera  Review  process,  as  well  as  the  exceptions  for  Fraud,  Unqualified  report. 
Unsatisfactory  Corrective  Action,  and  Necessary  Circumstances.^"  This  subsection  also 
adds  the  July  1, 1994  requirement  and  the  90  day  Permit  Application  clause. 

Identical  to  the  Oregon  law,  subsection  4  allocates  the  respective  burdens  of  proof 
and  subsection  5  provides  the  Probable  Cause  authority  for  prosecutors.  This  latter 
provision  contains  the  same  30  Day  Petition  right  for  owners  and  operators,  as  well  as  the 
directive  for  Scheduling  and  Protective  court  orders.  In  consonance  with  the  Oregon  law, 
subsection  6  authorizes  the  court  to  order  disclosure  of  only  the  relevant  portions  of  an 
audit  report. 

Subsection  7,  which  contains  similar  exclusions  from  privilege  for  an  Express  or 
Implicit  Waiver,  varies  from  the  Oregon  law  by  providing  that  a  party  does  not  waive  the 
privilege  by  submitting  an  audit  report  to  the  regulatory  agency  as  a  confidential 
document  under  Indiana  law.  As  allowed  in  the  Oregon  act,  the  parties  can  stipulate  to  an 

See  IND.  Code  Ann.  §  13-28-4-2. 

See  iND.  Code  Ann.  §  13-28-4-3. 
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order,  under  subsection  8,  identifying  what  information  is  or  is  not  privileged.  This  paper 
will  refer  to  the  latter  provision  as  the  Stipulation  provision. 

Indiana  followed  Oregon  again  in  subsection  9  by  excluding  from  the  audit 
privilege  Required  Information,  Agency  Obtained  Information,  and  Independent 
Information.  In  a  variation  from  the  Oregon  law,  this  subsection  prohibits  the  regulatory 
agency  from  circumventing  the  privilege  by  adopting  a  rule  or  permit  condition  requiring 
disclosure  of  a  voluntary  audit  report.  Subsection  10  contains  the  same  No  Interference 
provision  as  the  Oregon  act 

3.  Illinois. 

In  1994,  Illinois  joined  Oregon  and  Indiana  by  providing  privileged  protection  for 
environmental  audits  and  making  them  inadmissible  in  civil,  criminal,  or  administrative 
proceedings.^”  In  contrast  with  the  other  two  statutes.  Sec.  5/52.2(c)  specified  a 
Testimonial  protection  similar  to  that  offered  in  the  pending  federal  legislation.^** 
Subsection  (dXI)  also  differs  in  that  it  makes  the  privilege  not  applicable  if  the  owner  or 
operator  expressly  waives  it,  omitting  any  reference  to  implicit  waivers. 

Deviating  from  the  Oregon  law  which  distingmshes  between  the  requirements  for 
reviewing  mformation  asserted  to  be  privileged  applicable  to  civil,  criminal,  or 
administrative  proceedings,  subsection  (d)(2)  combines  the  directives  into  one  section. 
Perhaps,  the  reason  for  such  drafting  lies  in  the  fact  that  Illinois  does  not  provide  for  the 
Necessary  Circumstances  exception  to  the  privilege.  This  subsection  includes  the  In 


See  III.  Rev.  Stat.  ch.  415,  para.  5/52.2  (1994Xfonnerly  known  as  Ill.  Public  Act  88-0690). 
See  supra  note  245. 
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Camera  process,  Fraud  exception,  and  Unqualified  exception,  but  modifies  the 
Unsatisfactory  Corrective  Action  exception  by  specifying,  . .  the  owner  or  operator 
failed  to  undertake  appropriate  corrective  action  or  eliminate  any  reported  violation 
within  a  reasonable  time.”^**  As  another  difference,  subsection  (d)(2)  allows  a  regulatory 
“Board”,  as  well  as  a  court,  to  conduct  the  review. 

As  with  the  Oregon  law,  subsection  (d)(3)  divides  the  burden  of  proof;  however,  it 
differs  by  requiring  the  State’s  Attorney  or  Attorney  General  to  prove  the  Unsatisfactory 
Corrective  Actions  exception.  In  Illinois,  the  owner  or  operator  does  not  have  to  prove 
satisfactory  corrective  action.  Subsection  (d)(4)  also  varies  by  specifying  that  the  owner 
or  operator,  when  asserting  the  privilege,  must  provide  the  date  of  the  report,  the  identity 
of  the  entity  conducting  the  audit,  the  name  and  location  of  the  audited  facility,  and  an 
identification  of  which  portions  of  the  report  are  asserted  to  be  privileged.  In  another 
addition,  subsection  (d)(5)  precludes  a  State’s  Attorney  or  Attorney  General  fi-om 
subsequently  initiating  a  written  request  for  information  a  court  or  the  Board  has  ruled 
privileged. 

Rather  than  provide  the  Probable  Cause  authority  to  prosecutors  as  does  the 
Oregon  law,  subsection  (e)(1)  provides  that  the  owner  or  operator  has  thirty  days  fi-om 
when  the  prosecutor  makes  a  written  request  for  the  report  to  file  a  petition  with  a  court 
or  the  Board  requesting  an  in  camera  hearing.  Failure  to  file  the  petition  wmves  the 
privilege.  In  the  petition,  the  owner  or  operator  must  provide  the  same  information 
identifying  the  report  as  it  did  for  the  prosecutor.  This  subsection  differs  fiom  the  Oregon 


See  III.  Rev.  Stat.  ch.  415,  para.  5/52.2(dX2XC). 
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law  by  not  expressly  granting  the  prosecutor  access  to  the  report  under  a  protective  order, 
although  subsection  (c)(3)  does  contain  the  Scheduling  order  provision. 

Subsection  (e)(4)  includes  a  similar  directive  for  the  court  or  the  Board  to  order 
disclosure  upon  determining  the  Fraud  exception,  Unqualified  exception,  or  the  Illinois 
version  of  the  Unsatisfactory  Corrective  Action  exception  applies.  The  Illinois  law 
repeats  its  variation  of  the  burden  of  proof  allocation  in  subsection  (e)(5).  Presumably, 
the  audit  identification  data  required  of  the  owner  or  operator  compensates  for  omitting 
the  Lunited  Access  provision  and  allows  the  prosecutor  an  opportunity  to  cany  its 
burden. 

As  with  the  Oregon  law,  subsection  (f)  includes  the  Stipulation  clause. 

Subsection  (g)  also  mirrors  the  Oregon  act  by  directing  thd  court  or  the  Board  to  order 
disclosure  of  only  the  relevant  portions  of  the  report,  which  this  paper  will  refer  to  as  the 
Relevant  Disclosure  order.  In  consonance  with  the  Oregon  law,  subsection  (h)  excludes 
from  the  privilege  Required  Infonnation,  Agency  Obtained  Infonnation,  and  Independent 
Information.  However,  this  subsection  specifies  that  nothing  in  the  act  “limits,  waives,  or 
abrogates  existing  or  future  obligations  of  regulated  entities  to  monitor,  record,  or  report 
mfbrmation  required  under  State,  federal,  regional,  or  local  laws,  ordinances,  regulations, 
permits,  or  orders.”^ 

In  subsection  (i),  the  Illinois  law  defines  “environmental  audit”  and 
environmental  audit  report  identical  to  the  Oregon  statute.  Subsection  (j)  contains  the 
No  Interference  provision. 


^  See  III.  Rev.  Stat.  ch.  415,  para.  5/52.2(h). 
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4.  Arkansas. 


Arkansas  adopted  its  audit  law  in  1995  to  enhance  the  protection  of  the 
environment  by  encouraging  voluntary  identification  and  remedying  of  environmental 
compliance  issues, Subsection  302  provides  the  same  definitions  as  does  the  Oregon 
law  for  “environmental  audit”  and  “enviromnental  audit  report”.  Protecting  the  report  as 
privileged,  subsection  303  specifies  that  it  shall  not  be  admissible  as  evidence  in  any 
civil,  criminal,  or  administrative  legal  action,  including  any  enforcement  actions.  This 
will  be  referred  to  as  the  Privilege/Inadmissibility  provision. 

Subsection  304  outlines  when  the  privilege  does  not  apply  and  contains  the 
Express  Waiver  exception.  However,  it  differs  fi-om  the  Oregon  act  in  several  respects. 
First,  subsection  304(a)(2)  also  excludes  fi’om  the  privilege  instances  where  the  owner  or 
operator  seeks  to  introduce  the  report  as  evidence.  Second,  subsection  304(a)(3)  provides 
that  the  privilege  is  waived  if  the  owner  or  operator  discloses  the  report  to  anyone  but 
specific  parties.  Provided  a  confidentiality  agreement  exists,  the  owner  or  operator  can 
safely  disclose  the  report  to  a  potential  purchaser  of  the  facility;  a  customer,  lending 
institution,  or  insurance  company  with  an  existing  or  proposed  relationship  with  the 
facility;  or  a  government  official.  Under  this  subsection,  the  owner  or  operator  can  also 
retain  the  privilege  when  disclosing  the  report  to  an  independent  contractor  who  is 
engaged  in  identifying  noncompliance  and  assisting  in  achieving  compliance  with 
reasonable  diligence.  Finally,  subsection  304(b)  allows  for  waiver  of  all  or  any  portion  of 
the  report  This  subsection  does  not  address  any  other  implicit  waiver  of  the  privilege. 

1995  Ark.  Acts  350,  §1  (codified  at  ARK.  CODE  ANN.  §  8-1-301  to  -312). 
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Similar  to  the  Oregon  statute,  under  subsection  305,  the  privilege  does  not  apply 
to  Required  Information,  Agency  Obtained  Information,  or  Independent  Information. 
Subsection  306  contains  the  same  Stipulation  provision  found  in  the  Oregon  act.  Very 
similar  to  the  Oregon  law  regarding  civil  or  administrative  proceedings,  subsection  307 
lists  the  Fraud,  Unqualified  material,  and  Unsatisfactory  Corrective  Action  provisions,  as 
grounds  for  disclosure  of  the  report.  The  Arkansas  law  does,  however,  allow  an 
administrative  tribunal,  as  well  as  a  court,  to  make  the  determination.  This  subsection 
also  differs  by  including  the  ninety  day  Permit  Application  clause  found  in  the  Indiana 
statute.  Subsection  307(b)(2)  goes  a  little  further  by  authorizing  the  regulatory  agency  to 
agree  on  a  schedule  that  extends  the  time  period  for  preparing  a  permit  application,  when 
necessary. 

Governing  disclosure  in  a  criminal  proceeding,  subsection  308  employs  the 
identical  provisions  outlined  above  for  civil  and  administrative  proceedings.  Of  cotarse, 
only  a  court  can  make  the  necessary  determinations  under  this  subsection.  It  does  not 
contain  the  Necessary  Circumstances  exclusion. 

Arkansas  granted  Probable  Cause  authority  in  subsection  309  as  described  for  the 
Oregon  audit  law.  This  subsection  contains  the  Thirty  Day  Petition  right  to  the  owner  or 
operator,  who  waives  the  privilege  if  the  petition  is  not  filed  timely.  Under  309(c)(1),  the 
court  or  administrative  tribunal  must  issue  the  same  Scheduling  and  Protective  orders  as 
in  the  Oregon  act.  The  Protective  order  covers  the  same  matters  as  the  Limited  Access 
and  Restricted  Use  provisions  of  the  Oregon  statute. 

Subsection  310  allocates  the  burden  of  proof  in  the  same  manner  as  the  Oregon 
law.  The  Relevant  Disclosure  limitation  of  the  Oregon  act  is  found  in  subsection  311. 
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While  subsection  312  contains  the  same  No  Interference  clause  as  does  the  Oregon  law,  it 
adds  that  nothing  in  its  provisions  limits,  waives,  or  abrogates  the  rights  of  the  public 
under  the  Arkansas  Freedom  of  Information  Act. 


5.  Mississippi. 


Although  EPA  attempted  to  discourage  Mississippi,  that  state  adopted  a  limited 
privilege  for  environmental  self-evaluations.®^  The  definitions  for  the  key  terms 
“environmental  self-evaluation”®^  and  “environmental  self-evaluation  report”®^  vary 
slightly  firom  the  Oregon  act.  Also  peculiar  to  the  Mississippi  law,  section  1  of  the 
enacting  legislation  expresses  the  intent  that  the  state  regulatory  agency  implement  the 
law,  so  as  not  to  result  in  a  loss  of  state  delegation  of  federal  environmental 
programs.”®* 

While  section  49-2-51(1)  makes  the  self-evaluation  report  privileged,  similar  to 
the  Oregon  law,  it  goes  further  to  exempt  the  report  fi-om  discovery  under  civil,  criminal, 
and  administrative  procedures.  Subsection  (l)(a)  excludes  such  reports  fi-om  the 
privilege,  when  the  person  for  whom  it  was  prepared  expressly  waives  the  protection. 
Differing  from  the  Oregon  act,  this  provision  does  not  include  address  implicit  waivers. 


^  See  S.B.  3079, 1995  Reg.  Scss.  (to  be  codified  at  Miss.  CODE  ANN.  ^  49-2-51, 49-17-427Xenacted 
Apr.  7,  1995,  effective  July  1,1995 

**  See  Miss.  CODE  ANN.  §  49-2-2  9  (defined  to  mean  “a  self-initiated  internal  assessment,  audit,  or  review, 
not  otherwise  expressly  required  by  environmental  law,  of  a  facUity  or  an  activity  at  a  facility,  or 
management  systems  related  to  a  facility  or  an  activity.  A  voluntary  self-evaluation  shall  be  designed  to 
identify  and  prevent  noncompliance  with  environmental  laws,  and  improve  compliance  with  environmental 
laws.  In  additions,  a  voluntary  self-evaluation  must  be  conducted  by  an  owner  or  operator  of  a  facility  or 
M  employee  of  the  owner  or  operator  or  by  a  private  contractor  engaged  by  the  owner  or  operator.”). 

See  Miss.  Code  Ann.  §  49-2-2  (defined  to  mean  “any  document,  including  any  audit,  report,  finding 
communication,  or  opinion  or  any  dr^  of  an  audit,  report,  finding,  communication  or  opinion,  prepared 
solely  as  a  part  of  or  in  connection  widi  a  voluntary  self-assessment  that  is  done  in  good  faith,  which  report 
is  kept  and  maintained  solely  within  the  confines  of  the  evaluated  party.”). 
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The  Mississippi  audit  law  also  denies  the  privilege  when  a  court  or  a  neutral  and 
independent  hearing  officer,  after  in  camera  review,  determines  that: 

1 .  Unsatisfactory  Corrective  Action  -  the  report  manifests  noncompliance  and 
the  person  did  not  initiate  efforts  to  achieve  compliance  with  the 
environmental  law  or  complete  any  necessary  permit  application  promptly 
after  discovering  the  noncompliance  and,  as  a  result,  did  not  or  will  not 
achieve  compliance  or  complete  the  necessary  permit  application  within  a 
reasonable  amount  of  time;”* 

2.  Fraud  or  Avoidance  -  the  privilege  is  being  asserted  for  a  fiaudulent  purpose 
or  that  the  report  was  prepared  to  avoid  disclosure  of  information  in  an 
investigative,  administrative,  or  judicial  proceeding  that  was  underway,  or  for 
which  the  person  had  been  provided  written  notification  that  an  investigation 
into  a  specific  violation  had  been  initiated;^”  or 

3.  Endangerment  -  a  condition  exists  that  demonstrates  an  imminent  and 
substantial  hazard  or  endangerment  to  the  public  health  and  safety  or  the 
environment.”* 

The  automatic  exclusions  specified  in  subsection  (2)  also  vary  fi-om  those  in  the 
Oregon  law.  Under  this  subsection,  the  privilege  does  not  apply  to: 

1 .  Required  Information  -  docmnents  or  information  required  to  be  developed, 
maintained  or  reported  purstiant  any  environmental  law  or  any  other  law  or 
regulation; 

2.  Available  Infonnation  -  documents  or  other  information  required  to  be  maH(» 
available  or  furnished  to  a  regulatory  agency  pursuant  to  any  environmental 
law  or  any  other  law  or  regulation; 

3.  Agency  Obtained  Public  Information  -  information  in  the  possession  of  a 
regulatory  agency  obtained  through  observation,  sampling,  monitoring  or 
otherwise  and  which  is  subject  to  public  disclosure  pursuant  to  the  Mississippi 
Public  Records  Act; 


^  See  SB.  3079,  1995  Reg.  Sess.,  at  §  1. 

See  Miss.  CODE  ANN.  §  49-2-5  l(lXb),  (for  the  purposes  of  this  subsection  only,  if  the  evidence  shows 
noncompliance  by  a  person  with  more  than  one  environmental  law,  the  person  may  demonstrate  that 
appropriate  efforts  to  achieve  compliance  were  or  are  being  taken  by  instituting  a  comprehensive  program 
that  establishes  a  phased  schedule  of  actions  to  be  taken  to  bring  the  person  into  compliance  with  all  of 
such  environmental  laws.). 

See  Miss.  CODE  ANN.  §  49-2-5 l(lXc). 

See  Miss.  CODE  ANN.  §  49-2-5 l(lXdX 
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4.  Independent  Information  -  information  obtained  through  any  source 
independent  of  the  environmental  self-evaluation  report;  or 

5.  Prior  Information  -  documents  existing  prior  to  the  commencement  of  and 
independent  of  the  voluntary  self-evaluation  with  the  exception  of  evidence 
establishing  a  request  for  compliance  assistance  to  the  appropriate  government 
agency  or  authority.”® 

Under  subsection  (3),  a  court  or  neutral  and  independent  hearing  ofGce  may  grant 
limited  access  to  the  self-evaluation  report,  for  the  purposes  if  the  in  camera  review  only, 
to  any  party  demonstrating  probable  cause  exists,  based  on  independent  knowledge,  that 
an  exception  under  subsection  (1)  or  an  exclusion  under  subsection  (2)  applies."®  The 
court  or  hearing  officer  can  limit  the  access  to  all  or  part  of  the  report  and  impose 
conditions  necessary  to  protect  confidentiality.  Furthermore,  this  subsection  prohibits  a 
party  gaining  access  to  the  report  fi-om  divulging  any  information  except  as  specifically 
allowed  by  the  court  or  hearing  officer.  This  subsection  differs  fi’om  the  Oregon  law  by 
allowing  any  party,  not  just  a  prosecutor,  to  demonstrate  probable  cause  and  provides  for 
discretionary  not  mandatory  limited  access 

Subsection  (3)(b)  imposes  liability  on  a  party  or  any  other  person  who  divulges  or 
disseminates  any  information  in  a  self-evaluation  report  in  violation  of  this  subsection.  It 
also  authorizes  the  court  or  hearing  officer  to  issue  necessary  contempt  orders  and 
sanctions  against  the  offending  party  or  such  party’s  legal  counsel. 

Mississippi  included  the  No  Interference  provision  of  the  Oregon  statute  in 
subsection  (4).  Under  subsection  (5),  the  burden  of  proof  allocation  differs  fi-om  the 
Oregon  law,  in  that  the  party  asserting  the  privilege  must  establish  a  “prima  facie  case  as 

See  Miss.  CODE  Ann.  §  49-2-51(2Xa)  to  (e). 
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to  the  privilege.  On  the  other  hand,  the  party  seeking  the  report  bears  the  burden  of 
proving  that  the  privilege  does  not  exist.  Arguably,  this  may  be  interpreted  to  mean  the 
owner  or  operator  does  not  have  to  prove  satisfactory  corrective  action.  In  another 
interesting  twist,  subsection  (6)  exempts  qualifying  self-evaluation  reports  from  the 
provisions  of  the  Mississippi  Public  Records  Act“^ 

When  Mississippi  enacted  the  self-evaluation  privilege,  it  also  amended  the  civil 
penalty  provisions  of  its  various  environmental  laws.^”  These  acts  now  require  the 
regulatoiy  commission,  when  determining  the  amount  of  penalty,  to  consider  whether  the 
noncompliance  was  discovered  and  reported  as  the  result  of  a  voluntary  self-evaluation. 

If  a  person  detects  noncompliance  through  a  voluntary  self-evaluation  and  voluntarily 
discloses  it,  the  commission  must,  to  the  greatest  extent  possible,  reduce  a  penalty,  except 
for  the  economic  benefit,  to  a  de  minimis  amount,  as  long  as  all  of  the  following 
conditions  are  met: 

1 .  Prompt  -  the  person  discloses  the  information  promptly  after  discovering  the 
noncompliance; 

2.  Satisfactory  Corrective  Action  -  the  person  initiates  the  appropriate  corrective 
actions  and  pursues  them  with  due  diligence; 

3.  Cooperation  -  the  person  cooperates  with  the  commission  and  the  agency 
regarding  investigation  of  the  issues  identified  in  the  disclosure; 

4.  Voluntary  -  environmental  law  does  not  otherwise  require  the  person  to  make 
the  disclosure; 


See  Miss.  Code  Ann.  §  49-2-51(3). 

See  Miss.  Code  Ann.  §  49-2-51(5). 

See  Miss.  CODE  ANN.  §  49-2-5 1(6). 

See  Miss.  Code  Ann.  §§  17-17-29, 49-17-43,  &  49-17-427. 
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5.  Not  Independent  or  Agency  Obtained  Information  -  the  information  was  not 
obtained  through  any  source  independent  of  the  voluntary  self-evaluation  or 
by  the  agency  through  observation,  sampling,  or  monitoring;  and 

6.  No  Endangerment  -  the  noncompliance  did  not  substantially  endanger  the 
public  health,  safety  or  welfare  or  the  environment. 

C  State  Privilege  and/or  Immunity  Statutes. 

1.  Colorado. 

It  seems  impossible  to  discuss  the  audit  law  in  Colorado  without  mentioning  the 
infamous  case  involving  Coors  Brewing  Company.  Whether  you  subscribe  to  the  belief 
that  the  audit  privilege  would  or  would  not  have  applied  in  that  case,  the  fact  remains  that 
the  Colorado  Legislature  responded  to  it  with  the  Environmental  Self-Evaluation  Act^®* 

In  the  Coors  case,  the  company  spent  $1  million  auditing  its  brewing  process, 
which  detected  previously  unknown  information  about  VOC  emissions.  When  Coors 
disclosed  this  to  state  regxilators,  it  received  a  proposed  fine  of  over  $1  million. 

Ultimately,  the  company  settled  \vith  the  state  by  agreeing  to  reduce  its  emissions  and  pay 
a  $237,000  penalty."*  This  case  -  along  with  a  survey  conducted  by  the  Colorado 
Pollution  Prevention  Partnership,  which  disclosed  that  fear  of  enforcement  inhibited 
companies  fi-om  coordinating  with  state  regulators  on  programs  to  improve 
environmental  performance  -  led  to  Colorado  adopting  a  privilege  for  and  granting 
limited  immunity  to  companies  conducting  audits.*®* 

^  See  Colo.  Rev.  Stat.  §  13-25-126.5;  see  also  Colorado:  Bill  Provides  Protections  To  Companies  That 
Report  t'/o/ariony Daily  Env’t  Rep.  (BNA) May  17, 1994,atB-l. 

^Id. 

Cynthia  L.  Goldman,  Colorado  Seeks  To  Promote  Environmental  Compliance  Audits,  Daily  Env’t  Rep. 
(BNA)  Jul.  27, 1994  (1994  DEN  142  dl7). 
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In  1994,  Colorado  enacted  its  audit  law  by  amending  its  evidentiary  code^’  and  its 
environmental  law.^*  Subsection  (3)  of  the  evidence  code  makes  an  environmental  audit 
report^”  privileged  and  not  admissible  in  any  legal  action  or  administrative  proceeding. 
This  subsection  varies  from  the  Oregon  act  by  not  requiring  the  report  to  be  labeled  in 
any  specific  way  and  by  prohibiting  the  discovery  of  the  report  imder  civil,  criminal^  or 
administrative  procedural  rules. 

Subsection  (3)(a)  excepts  from  the  privilege  protection  reports  for  which  the 
entity  or  person  for  whom  it  was  prepared  waives  the  privilege.  The  provision  does  not 
specify  that  the  waiver  be  express  or  implicit. 

Also  under  subsection  (3),  which  appears  to  be  the  model  for  the  Mississippi  act, 
a  court  or  administrative  law  judge,  after  an  in  camera  review,  can  find  an  exception  to 
the  privilege  by  determining  that: 

1 .  Unsatisfactory  Corrective  Action  -  the  report  manifests  noncompliance  and 
the  person  did  not  initiate  efforts  to  achieve  compliance  with  the 
environmental  law  or  complete  any  necessary  permit  application  promptly 
after  discovering  the  noncompliance  and,  as  a  result,  did  not  or  will  not 
achieve  compliance  or  complete  the  necessary  permit  application  within  a 
reasonable  amount  of  time;^'“ 

2.  Compelling  Circumstances  -  compelling  circumstances  exist  that  make  it 
necessary  to  admit  the  report  into  evidence  or  to  subject  it  to  discovery 
procedures;^" 


^  See  Colo.  Rev.  Stat.  §  13-25-126.5. 

See  Colo.  Rev.  Stat.  §  25-1-1 14.5. 

See  Colo.  Rev.  Stat.  §  13-25- 126.5(2Xb)  (defined  to  mean  “any  document,  including  any  report, 
finding,  communication,  or  opinion  or  any  draft  of  a  report,  finding,  communication,  or  opinion,  related  to 
and  prepared  as  a  result  of  a  voluntary  self-evaluation  diat  is  done  in  good  faith.”). 

See  Colo.  Rev.  Stat.  §  13-25-126.5(3)(b),  (“...for  the  purposes  of  this  subsection  only,  if  the  evidence 
shows  noncompliance  by  a  person  with  more  than  one  environmental  law,  the  person  may  demonstrate  that 
appropriate  efforts  to  achieve  compliance  were  or  are  being  taken  by  instituting  a  comprehensive  program 
that  establishes  a  phased  schedule  of  actions  to  be  taken  to  bring  the  person  into  compliance  with  ail  of 
such  environmental  laws.”). 

See  COLO.  REV.  STAT.  §  13-25- 126.5(3Xc). 
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3.  Fraud  or  Avoidance  -  the  privilege  is  being  asserted  for  a  fraudulent  purpose 
or  that  the  report  was  prepared  to  avoid  disclosure  of  information  in  an 
investigative,  administrative,  or  judicial  proceeding  that  was  underway,  or  for 
which  the  person  had  been  provided  written  notification  that  an  investigation 
into  a  specific  violation  had  been  initiated;^*^  or 

4.  Endangerment  -  information  in  the  report  demonstrates  a  clear,  present,  and 
impending  danger  to  the  public  health  or  the  environment  in  areas  outside  of 
the  facility  property.^'* 

The  automatic  exclusions  specified  in  subsection  (4)  contain  those  found  in  the 
Oregon  law  with  a  few  additions.  They  also  appear  to  have  been  followed,  in  part,  by 
Mississippi.  Under  this  subsection,  the  privilege  does  not  apply  to: 

1 .  Required  Information  -  documents  or  information  required  to  be  developed, 
maintained  or  reported  pursuant  any  environmental  law  or  any  other  law  or 
regulation; 

2.  Available  Information  -  documents  or  other  information  required  to  be 
available  or  furnished  to  a  regulatory  agency  pursuant  to  any  environmental 
law  or  any  other  law  or  regulation; 

3.  Agency  Obtained  Information  -  information  obtained  by  a  regulatory  agency 
through  observation,  sampling,  monitoring; 

4.  Independent  Information  -  information  obtained  through  any  source 
independent  of  the  environmental  audit  report  or  any  person  covered  by 
section  13-90-107(l)(jXIXA);^‘" 

5.  Prior  Information  •  documents  existing  prior  to  the  commencement  of  and 
independent  of  the  voluntary  self-evaluation;^'* 


’•^SeeCOLO.  Rev.  STAT.  §  13-25-126.5(3Xd). 

See  Colo.  Rev.  STAT.  §  13-25-126.5(3Xe). 

See  Colo.  Rev.  STAT.  §  13-90-107(lXjXIXA). 

See  COLO.  Rev.  Stat.  §  13-25-126.5(2Xc)  (“  ‘Voluntary  self-evaluation’  means  a  self-initiated 
assessment,  audit,  or  review,  not  otherwise  expressly  required  by  environmental  law,  that  is  performed  by 
any  person  or  entity,  for  itself,  either  by  an  employee  or  employees  employed  by  such  person  or  entity  who 
are  assigned  the  responsibility  of  performing  such  assessment,  audit,  or  review  or  by  a  consultant  engaged 
by  such  person  or  entity  expressly  and  specifically  for  the  purpose  of  performing  such  assessment,  audit,  or 
review  to  determine  whether  such  person  or  entity  is  in  compliance  with  environmental  laws.  Once 
initiated,  such  voluntary  self-evaluation  shall  be  completed  within  a  reasonable  period  of  time.  Nothing  in 
this  section  shall  be  construed  to  authorize  uninterrupted  voluntary  self-evaluations.” 
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6.  Subsequent  Information  -  documents  prepared  subsequent  to  the  completion 
of  and  independent  of  the  voluntary  self-evaluation;  or 

7.  Course  of  Business  Information  -  any  information,  not  otherwise  privileged, 
developed  or  maintained  in  course  of  regularly  conducted  activity  or  re^ar 
practice. 

Sec.  13-90-1 07(1 ))jXI)(A)  precludes  examining  as  a  witness  a  consultant  or  an  oflBcer  or 
employee  of  a  regulated  entity  that  performed  a  qualifying  voluntary  self-evaluation 
without  the  consent  of  the  regulated  entity.  The  consultant,  officer,  or  employee  must 
have  performed  or  participated  in  the  audit,  and  the  testimony  prohibited  relates  only  to 
the  report  or  the  audit  itself. 

Under  subsection  (5),  a  court  or  administrative  law  judge  may  grant  limited  access 
to  the  self-evaluation  report,  for  the  purposes  if  an  in  camera  review  only,  to  any  party 
demonstrating  probable  cause  exists,  based  on  independent  knowledge,  that  an  exception 
under  subsection  (3)  or  an  exclusion  under  subsection  (4)  applies.^'*  The  court  or 
administrative  law  judge  can  limit  the  access  to  all  or  part  of  the  report  and  impose 
conditions  necessary  to  protect  confidentiality.  Furthermore,  this  subsection  prohibits  a 
party  gaining  access  to  the  report  from  divulging  any  information  except  as  specifically 
allowed  by  the  court  or  hearing  officer. 

Subsection  (5)(b)(I)  unposes  liability  on  a  party  or  any  other  person  who  divulges 
or  disseminates  any  information  in  a  self-evaluation  report  in  violation  of  this  subsection. 
The  liability  created  by  this  subsection  covers  any  damages  caused  by  the  divulgence  or 
dissemination  that  are  incurred  by  the  entity  or  person  for  whom  the  report  was  prepared. 

’“SfecCOLO.  Rev.  STAT.  §  13-25-126.5(5Xa). 
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While  Mississippi  followed  the  liability  provision,  it  did  not  adopt  subsection 
(5)(b)(II)  of  the  Colorado  law.  This  latter  subsection  makes  it  a  class  1  misdemeanor  for 
any  public  entity,  public  employee,  or  public  official  to  divulge  all  or  part  of  any 
information  contained  in  an  audit  report  in  violation  of  subsection  (5).  A  court  could  also 
find  the  public  entity,  employee,  or  official  in  contempt  and,  as  could  an  administrative 
law  judge,  assess  a  penalty  not  to  exceed  ten  thousand  dollars. 

Colorado  included  the  No  Interference  provision  of  the  Oregon  statute  in 
subsection  (6).  Under  subsection  (7),  the  burden  of  proof  allocation  differs  fi-om  the 
Oregon  law,  in  that  the  party  asserting  the  privilege  must  establish  a  “prima  facie  case  as 
to  the  privilege.”^*’  On  the  other  hand,  the  party  seeking  the  report  bears  the  burden  of 
proving  that  the  privilege  does  not  exist.  Arguably,  this  may  be  interpreted  to  mean  the 
owner  or  operator  does  not  have  to  prove  satisfactory  corrective  action. 

In  a  unique  provision,  Colorado  specified  in  subsection  (8)  that  the  existence  of  an 
audit  report  shall  be  subject  to  discovery,  notwithstanding  the  fact  that  the  contents  of  the 
report  remain  privileged.  Subsection  (9)  also  adds  a  different  clause  from  the  Oregon  law 
by  including  a  sunset  provision.  The  act  applies  only  to  voluntary  self-evaluations 
performed  during  the  period  beginning  June  1, 1994  and  ending  June  30,  1999. 

The  Colorado  audit  law  also  broke  new  ground  by  creating  a  presumption  against 
imposing  administrative,  civil,  or  criminal  penalties  against  regulated  entities  making  a 
voluntary  disclosure  of  information  resulting  from  a  self-evaluation.  A  disclosure  of 
audit  information  to  the  state  public  health  and  environment  department  qualifies  as 
“voluntary”  if  all  of  the  following  condition  are  met: 
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1 .  Prompt  -  the  person  or  entity  promptly  discloses  the  information  after  learning 
about  it; 

2.  Derivative  -  the  disclosure  arises  out  of  a  voluntary  self-evaluation; 

3.  Satisfactory  Correction  -  the  person  or  entity  initiates  the  appropriate  effort  to 
achieve  compliance,  pursues  compliance  with  due  diligence,  and  corrects  the 
noncompliance  within  two  years  after  completing  the  voluntary  self- 
evaluation  ( submitting  a  complete  permit  application  within  a  reasonable  time 
period  constitutes  appropriate  corrective  action  for  noncompliance  through 
failure  to  obtain  a  permit);  and 

4.  Cooperation  -  the  person  or  entity  cooperates  with  the  regulatory  department 
regarding  the  investigation  of  the  issues  identified  in  the  disclosure.^** 

If  the  two  year  period  is  not  practical,  subsection  (2)  provides  that  the  regulatory 
department  has  discretion  to  approve  an  application  for  extending  the  time  period  to 
correct  noncompliance.  A  regulated  entity  may  request  de  novo  review  of  the 
department’s  decision  by  a  court  or  administrative  law  judge.  Subsection  (3)  excepts 
fi’om  voluntary  disclosures,  any  disclosure  required  to  be  made  imder  a  specific  permit 
condition  or  imder  an  order  issued  by  the  regulatory  department. 

Under  subsection  (4),  voluntary  disclosure  of  a  violation  to  the  regulatory 
department  raises  a  rebuttable  presumption  that  the  disclosure  is  voluntary  [the  statute 
contains  this  circuitous  language].  Consequently,  the  regulated  entity  receives  immunity,’ 
from  any  administrative  and  civil  penalties  ’’associated  with  the  issues  disclosed”  and 
from  criminal  penalties  for  “negligent  acts  associated  with  the  issues  disclosed.”^*’  To 
receive  this  protection,  the  person  or  entity  must  provide  information  supporting  its  claim 
of  voluntariness  when  making  the  disclosure. 


See  Colo.  Rev.  Stat.  §  13-25-126.5(7). 
See  COLO.  REV.  SXAT.  §  25-1-1 14.5(1). 
See  Colo.  Rev.  Stat.  §  25-1-1 14.5(4). 
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According  to  subsection  (5),  the  regulatory  department  can  rebut  the  presumption 
of  a  voluntary  disclosme,  by  showing  to  a  state  commission  or  board  of  health  that  the 
disclosure  was  involuntary  based  on  the  factors  specified  in  subsections  (1),  (2),  or  (3). 
The  decision  by  the  commission  or  board  of  health  constitutes  final  agency  action.  This 
subsection  also  provides  that,  unless  the  commission  or  board  of  health  finds  the 
presumption  rebutted,  the  regulatory  department  caimot  include  any  administrative  or 
civil  penalty  or  fine  or  any  criminal  penalty  or  fine  for  negligent  acts  in  a  notice  of 
violation  or  in  a  cease  and  desist  order  related  to  the  imderlying  violation.  Thus, 
subsection  (5)  places  the  burden  of  proof  on  the  regulatory  department  to  rebut  the 
presumption  of  voluntariness. 

If  a  coiul  or  administrative  law  judge  has  found  a  person  or  entity  “to  have 
committed  serious  violations  that  constitute  a  pattern  of  continuous  or  repeated  violations 
of  environmental  laws,  rules,  regulations ,  permit  conditions,  settlement  agreements,  or 
orders  on  consent  and  that  were  due  to  separate  and  distinct  events  giving  rise  to  the 
violations”  during  the  three  years  prior  to  disclosure,  the  protection  fi-om  administrative, 
civil,  or  criminal  penalties  does  not  apply  according  to  subsection  (6).”®  This  provision 
also  recognizes  that  multiple  settlement  agreements,  relating  to  substantially  the  same 
alleged  violations  involving  serious  instances  of  noncompliance  within  the  previous  three 
years,  demonstrates  a  pattern  of  continuous  or  repeated  violations  sufficient  to  extinguish 
any  immunity. 

Placing  another  limitation  on  the  immunity  granted  by  the  act,  subsection  (7) 
provides  that  it  does  not  affect  any  other  authority  of  the  regulatory  department,  beyond 
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that  explicitly  addressed,  to  order  any  action  in  response  to  the  information  contained  in  a 
voluntary  disclosure.  Subsection  (8)  adopts  the  definitions  of  the  environmental  audit 
amendment  to  the  evidence  code,  and  subsection  (9)  contains  the  same  time  window 
during  which  the  protections  apply. 

Incidentally,  as  does  Mississippi,  Colorado  lists  the  following  circumstances, 
among  others,  the  court  must  consider  as  groimds  for  reducing  or  eliminating  a  civil 
penalty  for  an  environmental  violation:  (1)  the  voluntary  and  complete  disclosure  in  a 
timely  fashion  of  the  noncompliance  after  discovery  by  the  regulated  entity;  (2)  full  and 
prompt  cooperation  by  the  regulated  entity,  including  entering  into  a  legally  enforceable 
commitment  to  undertake  compliance  and  remedial  efforts;  and  (3)  the  existence  and 
scope  of  a  routine  and  comprehensive  environmental  compliance  or  audit  program.^^' 

2.  Kentucky. 

The  1994  version  of  Kentucky’s  environmental  audit  law  provided  only 
privileged  protection,^^  which  the  legislature  amended  in  1996  to  include  limited 
immunity  for  volimtary  disclosure.^“  Subsection  (1)  adopts  the  same  definitions  for 
“environmental  audit”  and  “environmental  audit  report”  as  the  Oregon  act.  It  defines 
“voluntary  disclosure”  to  mean  “the  prompt  reporting  to  the  cabinet  by  the  owner  or 
operator  of  a  facility  of  the  voluntary  discovery  of  a  violation  of  this  chapter  or  the 
administrative  regulations  promulgated  pursuant  thereto  prior  to: 


See  Colo.  Rev.  Stat.  §  25-1-1 14.5(6). 

See  Colo.  Rev.  Stat.  §  25-7-122(2)(b)(I>(IlI). 

See  KY.  Rev.  STAT.  ANN.  §  224.01-040  (Michie  Supp.  1994) 
See  1996  KY  S.B.  281,  Reg.  Sess.  (enacted  Apr.  4, 1996). 
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1 .  The  commencement  of  a  federal,  state,  or  local  agency  inspection  or 
investigation,  or  the  issuance  by  that  agency  of  an  information  request  to  the 
owner  or  operator  of  the  facility; 

2.  The  filing  of  a  notice  of  a  citizen  suit  filed  under  federal  or  state  law; 

3.  The  filing  of  a  complaint  by  a  third  party; 

4.  The  reporting  to  a  federal,  state,  or  local  agency  of  the  violation  by  an 
employee  who  is  not  authorized  to  speak  on  behalf  of  the  facility;  or 

5.  The  imminent  discoveiy  of  the  violation  by  a  regulatory  agency.”^^^ 

Subsection  (l)(d)  defines  “voluntary  discovery”  to  mean  “the  discovery  of  a 

violation  of  this  chapter  or  the  administrative  regulations  promulgated  pursuant  thereto  by 
the  owner  or  operator  of  a  facility  if:  (1)  The  violation  was  discovered  by  an 
environmental  audit;  and  (2)  The  violation  was  not  identified  through  a  legally  mandated 
monitoring  or  sampling  requirement  prescribed  by  statute,  administrative  regulation, 
permit,  judicial  or  administrative  order,  agreed  order,  consent  decree,  or  plea  bargain.”^“ 
In  subsections  (3)  and  (4)(a),  Kentucky  provided  the  same  privilege  for  audit 
reports,  as  well  as  the  same  express  and  implied  waiver  provision,  as  the  Oregon  law.  As 
an  additional  exception  to  the  privilege,  subsection  (4)(b)  specifies  that  by  seeking  to 
introduce  a  report  as  evidence,  including  any  part  of  the  report,  the  owner  or  operator 
waives  the  privilege  for  the  entire  report.  Subsections  (4)(c)  and  (d)  contains  identical 
provisions  as  the  Oregon  statute  for  requiring  a  court  to  order  disclosure,  after  an  in 
camera  review,  in  a  civil  or  administrative  proceeding  and  in  a  criminal  proceeding, 
respectively.  The  only  difference  between  the  two  laws  on  this  point  is  that,  in  a  criminal 


See  Ky.  Rev.  Stat.  Ann.  §  224.01-040(lXc). 
See  Ky.  Rev.  Stat.  Ann.  §  224.0l-040(lXd). 
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proceeding,  Kentucky  only  requires  that  the  prosecutor  “has  a  need”  for  the  information, 
rather  than  the  Necessary  Circumstances  provision  of  the  Oregon  Iaw.”‘ 

In  effect,  subsection  (4)(e)  divides  the  burden  of  proof  the  same  way  as  does  the 
Oregon  act.  Also  in  consonance  with  the  Oregon  law,  subsection  (5)(a)  grants 
prosecutors  the  Probable  Cause  authority  to  seize  the  report  and  imposes  the  same 
corresponding  restrictions.  Subsection  (5)(b)  varies  slightly  by  providing  only  twenty 
days  for  the  owner  or  operator  to  file  a  petition  requesting  a  hearing  While  subsection 
(5)(c)  contains  the  same  directive  for  the  court  to  issue  Scheduling  and  Protective  orders, 
it  reduces  the  time  period  from  45  days  to  30  days.  Subsections  (5)(d)  and  (e)  also  match 
the  Oregon  law  by  including  the  Stipulation  and  Relevant  Disclosure  provisions. 

While  subsection  (6)  adopts  automatic  exclusions  identical  to  the  Oregon  statute 
for  Required  Information,  Agency  Obtained  Information,  and  Independent  Information,  it 
also  denies  the  privilege  to  any  information  developed  that  relates  to  any  release  subject 
to  KRS  224.01-400(19).  Kentucky  adopted  the  No  Interference  provision  of  the  Oregon 
law  in  subsection  (7).  As  an  additional  limitation  of  the  privilege,  subsection  (8) 
specifies  that  the  law  does  not  limit,  waive,  or  abrogate  any  environmental  reporting 
requirement  or  permit  condition,  a  provision  similar  to  the  Illinois  statute.  Subsection  (9) 
contains  another  variation  by  providing  that  a  report  will  not  be  privileged  in  criminal 
proceeding  if  it  has  been  found  subject  to  disclosure  in  a  civil  or  administrative! 
proceeding. 

The  immunity  provision  for  voluntary  disclosures  found  in  subsection  (1 0)  does 
not  apply  to  criminal  penalties,  which  differs  from  the  Colorado  act’s  coverage  of 

See  KY.  Rev.  Stat.  Ann.  §  224.01-040(4X4X4). 
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criminal  negligence  violations.  This  subsection  forbids  the  regulatory  agency  from 
seeking  a  civil  penalty  against  a  facility  for  an  environmental  violation  under  Kentucky 
law  if  all  of  the  following  conditions  are  met: 

1 .  Voluntary  Disclosure  -  the  owner  or  operator  voluntarily  discloses  the 
violation  to  the  regulatory  agency  after  making  a  voluntary  discovery; 

2.  Satisfactory  Correction  -  the  owner  or  operator  corrects  the  violation  within  60 
days  of  the  volimtary  discovery,  unless  a  shorter  period  of  time  is  necessary  to 
protect  human  health,  safety,  or  the  environment,  or  the  regulatory  agency 
determines  that  a  longer  period  of  time  is  necessary  to  correct  the  violation 
and  approves  a  longer  period  of  time  and  the  owner  or  operator  is  taking  the 
steps  necessary  to  correct  the  violation  as  soon  as  possible; 

3.  Preventive  Action  -  the  owner  or  operator  agrees  in  writing  to  take  steps  to 
prevent  a  recurrence  of  the  violation; 

4.  Not  Repeated  -  the  specific  violation,  or  closely  related  violation: 

a.  Has  not  occurred  at  the  facility  within  the  past  three  years; 

b.  Is  not  part  of  a  pattern  of  violations  of  federal,  state,  or  local  law 
occurring  within  the  past  five  years  as  identified  in  a  judicial  or 
administrative  order,  consent  agreement,  or  agreed  order,  complaint, 
notice  of  violation,  conviction,  or  plea  agreement;  and 

c.  Is  not  an  act  or  omission  for  which  the  facility  has  received  penalty 
mitigation  from  a  federal,  state,  or  local  agency; 

5.  Not  Serious  -  the  violation  did  not  result  in  serious  actual  harm,  present  an 
imminent  and  substantial  endangerment  to  human  health  or  the  environment, 
or  violate  the  terms  of  a  judicial  or  administrative  order,  consent  decree  or 
agreed  order,  or  plea  agreement;  and 

6.  Cooperation  -  the  owner  or  operator  of  the  facility  cooperates  as  requested  by 
the  regulatory  agency  and  provides  information  as  necessary  to  determine  the 
applicability  of  this  protection. 

This  subsection  does  not  contain  the  Colorado  exclusion  for  disclosures  required  to  be 
made  by  a  permit  condition  or  administrative  order. 
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In  the  subsection  (II),  Kentucky  limits  the  scope  of  the  privilege  and  immunity 
further  by  specifying  that  nothing  in  the  act  shall  be  construed  to  abridge  the  right  of  any 
person  to  recover  actual  damages  resulting  from  any  violation. 

3.  Idaho. 

In  1995,  Idaho  enacted  the  Environmental  Audit  Protection  Act,  which  provides 
privilege  and  immunity,  as  well  as  strengthens  confidential  business  protections,  for 
persons  conducting  an  environmental  audit^^’  Subsection  803  defines  “persons”  to 
exclude  state  and  federal  governmental  entities  and  their  respective  contractors.^*  This 
subsection  also  provides  definitions  for  “environmental  audit”,^”  environmental  audit 
report”,^"  and  “in  camera  review”.^^'  As  the  Colorado  statute  provides,  Idaho  adopted  a 


S.B.  1 142,  53rd  Leg.,  1st  Sess.  (1995Xto  be  codified  at  IDAHO  Code  ^  9-801  to  -81 1,  §  9-340Xenacted 
Mar.  22, 1995)  (as  amended  by  H.B.  862, 53rd  Leg.,  2nd  Sess.  (1996). 

See  Idaho  Cc»E  §  9-803(6)  (defined  to  mean  “any  individual,  firm,  association,  partnership,  joint  stock 
company,  trust,  estate,  local  governmental  entity,  public  or  private  corporation,  or  any  other  legi  entity 
which  is  recognized  by  the  law  as  the  subject  of  rights  and  duties,  but  does  not  include  any  state  or  federal 
governmental  entity  or  its  contractors  and/or  subcontractors  in  the  performance,  operation  or  management 
of  governmental  activities,  programs,  functions,  facilities  or  sites.”). 

See  Idaho  Code  §  9-803(3)  (defined  to  mean  “an  internal  evaluation  done  pursuant  to  a  plan  or  protocol 
that  is  designed  to  identify  and  prevent  noncompliance  and  to  improve  compliance  witii  statutes, 
regulations,  permits  and  orders.  An  environmental  audit  may  be  conducted  by  an  owner  or  operator,  by  an 
owner  or  operator’s  employees  or  by  an  independent  contractor.  An  environmental  audit  may  include:  (a) 
one  or  more  facilities;  (b)  any  activity  at  one  or  more  facilities;  (c)  impacts  on  one  or  more  environmental 
media  at  a  facility  or  facilities;  or  (d)  management  systems  related  to  a  facility,  an  activity  or  an  impact  on 
environmental  media.”). 

See  Idaho  Code  §  9-803(4)  (  defined  to  mean  “a  set  of  documents,  each  labeled  ‘Environmental  Audit 
Report”  (or  a  substantive  equivalent  label),  and  prepared  as  a  result  of  an  environmental  audit  An 
environmental  audit  report  may  include  field  notes,  records  of  observation,  findings,  opinions,  suggestions, 
implementation  plans,  conclusions,  drafts,  memoranda,  drawings,  photographs,  computer-generated  or 
electronically  recorded  information,  maps,  data,  charts,  graphs  and  surveys,  provided  such  supporting 
information  is  collected  or  developed  for  the  primary  purpose  and  in  the  course  of  an  enviromnental  audit 
An  environmental  audit  report  may  include  memoran^  and  documents  analyzing  portions  or  all  of  the 
audit  report”). 

See  Idaho  Code  §  9-803(7)  (defined  to  mean  “a  hearing  or  review  in  a  courtroom,  hearing  room  or 
chambers,  to  which  the  general  public  is  not  admitted.  After  such  hearing  or  review,  tiie  content  of  the  oral 
and  other  evidence  and  statements  of  the  judge,  hearing  officer  and  counsel  shall  be  held  in  confidence  by 
those  participating  in  or  present  at  the  hearing  or  review,  and  any  transcript  of  the  hearing  or  review  shall 
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sunset  provision  in  the  enacting  legislation  that  makes  the  act  null  and  void  on  December 
31, 1997. 

Although  the  findings  and  purposes  language  in  the  act  uses  the  specific  term  of 
privilege,  subsection  804  actually  prohibits  compelling  disclosure  of  audit  reports.  The 
amended  provision  precludes  any  state  public  official,  employee,  or  environmental 
agency  from  requiring  the  disclosure  of  an  audit  report  from  any  person,  except  from  any 
government  entity,  notwithstanding  any  other  provision  of  law  to  the  contrary.  This 
clause  differs  remarkably  from  the  other  states’  laws  which  provide  a  legal  privilege, 
making  such  reports  inadmissible  in  legal  actions. 

Idaho  addressed  the  treatment  of  legally  required  information  in  a  somewhat 
different  manner  also.  Subsection  805  specifies  that  nothing  in  the  act  shall  be  construed 
to  preclude  a  request  for  information,  investigation  or  disclosure  of  information  required 
to  be  disclosed  imder  federal  and  state  law,  rule  or  regulation.  Continuing  along  this 
particular  approach,  this  subsection  provides  that  documents,  communications,  data, 
reports,  and  other  information,  the  collection,  development,  and  reporting  of  which 
federal  and  state  law  directs,  must  be  disclosed  as  mandated.  In  its  practical  effect,  this 
provision  seems  to  be  similar  to  the  other  state  audit  statutes  in  the  sense  that  it  also 
excludes  information  other  laws  require  regulated  entities  to  provide  or  have  available. 

Subsection  806  resembles  the  Oregon  statue  by  excepting  expressly  waived 
reports  from  the  prohibition  against  compelled  disclosure.  Although  it  does  not  refer  to 
implicit  waivers,  this  subsection  does  limit  the  waiver  to  only  the  portions  of  the  reports 

be  sealed  and  not  considered  a  public  record  until  or  unless  its  contents  are  disclosed  by  a  court  having 
jurisdiction  over  die  matter.”). 
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specifically  waived.  The  Idaho  law  contains  only  the  Fraud  and  Unqualified  exceptions 
found  in  the  Oregon  act,  but  does  require  the  determination  to  be  made  by  a  court  or 
agency  after  in  camera  review.  In  stark  contrast  to  the  other  audit  laws,  the  Idaho  statute 
does  not  seem  to  require  the  regulated  entity  to  take  satisfactory  corrective  action  before 
it  receives  the  privilege  protection. 

The  burden  of  proof,  as  specified  in  subsection  803(3),  falls  on  the  party  seeking 
the  report  to  establish  that  the  material  sought  does  not  qualify  for  the  protection  because 
it  is  not  an  appropriate  subject  for  an  environmental  audit  or  the  entity  has  asserted  the 
privilege  for  a  fiaudulent  purpose.  The  party  asserting  the  privilege  must  show  that  a 
written  environmental  compliance  policy  exists  or  the  adoption  of  a  plan  of  action  to 
comply  with  applicable  environmental  laws.  Such  evidence  constitutes  prima  facie  proof 
that  the  audit  is  protected  fi-om  disclosure. 

Subsection  807  contains  automatic  exclusions  from  the  protection  against 
compelled  disclosure  similar  to  the  Oregon  act  for  Required  Information,  Agency 
Obtained  Information,  and  Independent  Information.  This  subsection  appears  to 
complement  subsection  805  discussed  above.  In  subsection  808,  Idaho  adopted  the  No 
Interference  provision  found  in  the  Oregon  law. 

Following  the  basic  approach  used  by  Colorado,  Idaho  created  a  rebuttable 
presumption  form  of  immunity  in  subsection  809  for  a  voluntary  disclosure  of 
noncompliance  found  by  an  environmental  audit.  Subsection  809(1)  provides,  “Any 
person  that  makes  a  voluntary  disclosure  of  an  environmental  audit  report,  or  relevant 
portions  thereof,  which  identifies  circumstances  which  may  constitute  a  violation  of  any 
state  environmental  law  to  the  appropriate  environmental  agency,  shall  be  immnnp  from 
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state  prosecution,  suit  or  administrative  action  for  any  civil  or  criminal  penalties  or 
incarceration  for  acts  associated  with  the  issues  disclosed.”  As  with  the  Colorado  and 
Kentucky  statutes,  this  act  provides  immunity  only  for  violations  of  the  state 
environmental  law.  It  varies  from  these  other  laws,  by  not  excluding  all  criminal 
violations  from  the  immunity  protection,  as  does  Kentucky,  and  by  not  limiting  the 
protection  to  criminally  negligent  acts,  as  does  Colorado, 

Under  subsection  809(2),  unless  rebutted,  a  disclosure  is  presumed  voluntary 
upon  satisfying  all  of  the  following  conditions: 

1 .  Timely  Disclosure  -  the  owner  or  operator  discloses  the  information  to  the 
regulatory  agency  in  a  timely  manner,  after  receiving  the  audit  report; 

2.  Derivative  -  the  disclosure  arises  out  of  an  environmental  audit;  and 

3.  Satisfactory  Correction  -  the  owner  or  operator  immediately  initiates 
appropriate  efforts  to  achieve  compliance,  pursues  compliance  with  due 
diligence,  and  expeditiously  achieves  compliance  within  a  reasonable  period 
of  time  after  completing  the  audit. 

This  provision  varies  from  the  other  state  immunity  statutes  by  not  specifying  a  certain 
time  period  for  achieving  compliance. 

Idaho  included  the  Permit  Corrective  Action  provision  of  the  Colorado  law  in 
subsection  809(3).  The  next  subsection  adds  a  unique  clause,  “A  person  may,  but  is  not 
required,  to  enter  into  a  voluntary  consent  order  with  the  environmental  regulatory 
agency  to  achieve  compliance.”"^  Under  subsection  809(5),  disclosures  required  by  law 
or  a  specific  permit  condition  are  not  deemed  ’’volimtary”  and,  thus,  do  not  qualify  for  the 
immunity  shelter.  This  disqualifying  provision  follows  the  Colorado  law  to  a  certain 
extent,  but  differs  from  the  Kentucky  act  which  does  not  contain  this  exclusion. 
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In  subsection  809(6),  Idaho  adopted  the  provision  of  the  Colorado  law 
disqualifying  repeated  violations  from  immunity  with  a  slight  variation,  A  regulated 
entity  loses  the  immunity  protection  only  if  a  court,  not  an  administrative  law  judge,  has 
found  the  commission  of  serious  violations  within  the  preceding  three  years.  The 
“pattern  of  violations”  language,  including  that  demonstrated  by  multiple  settlement 
agreements,  remains  the  same. 

Slightly  different  from  the  Colorado  act  but  in  the  same  vein,  subsection  809(7) 
states  that  this  law  does  not,  except  as  specifically  provided,  affect  the  regulatory 
agency’s  authority  to  require  remedial  action  through  a  consent  order  or  court 
proceedings,  or  to  abate  an  imminent  hazard,  associated  with  information  voltmtarily 
disclosed.  Subsection  810(1)  provides  the  regulatory  agency  authority  to  further  define 
an  environmental  audit,  set  timetables  for  remedial  actions,  and  adopt  rules  covering  the 
treatment  of  audit  reports  and  confidential  business  information.  In  effect,  the  act  allows 
the  agency  to  establish  time  periods  for  corrective  action  rather  than  specify  time  limits  in 
the  statute,  as  did  Colorado.  As  an  example,  the  Idaho  regulatory  agency  adopted  a  rule 
specifying  that  the  regulations  are  not  intended  to  protect  entities  that  willfully  violate 
environmental  laws.”^ 

Also  different  from  the  Colorado  law,  subsection  810(2)  authorizes  the  governor 
to  disclose  information  in  a  report,  except  trade  secrets,  in  circumstances  deemed  to 
present  an  imminent  and  substantial  danger  to  the  public  health  or  the  environment. 

Under  subsection  81 1,  the  legislature  declared  the  provisions  of  this  act  to  be  severable, 

See  Idaho  Code  §  9-809(4). 

See  IDAPA  37.01.02,  Rules  of  the  Idaho  Dept  of  Water  Resources  (Rule  1). 
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thereby,  protecting  the  remaining  portions  of  the  statute,  if  any  provision  of  the  act  or  the 
application  of  such  provision  to  any  person  or  circumstance  is  declared  invalid. 

4.  Kansas. 

Also  in  1995,  Kansas  enacted  its  audit  law  which  provides  both  privilege  and 
immunity  safeguards.^^  In  subsection  3332,the  terms  “audit”  and  “audit  report”  have  the 
same  meaning  as  defined  by  the  Oregon  law,  except  Kansas  added  that  nothing  in  the 
section  shall  be  interpreted  to  authorize  uninterrupted  or  continuous  auditing.^” 

Subsection  3333  protddes  the  same  privileged  protection  to  reports  as  found  in  the 
Oregon  law.  Differing  fi'om  the  Oregon  act,  this  subsection  adds  a  prohibition  against 
compelling  testimony  fi-om  either  a  person  who  conducted  an  audit  or  anyone  to  whom 
the  results  were  disclosed  regarding  any  matter  which  was  the  subject  of  the  audit  and 
which  a  privileged  part  of  the  report  addresses,  unless  subsection  3334  applies. 

Under  subsection  3334(a),  the  owner  or  operator  can  waive  the  privilege.  The  act 
does  not  refer  to  either  an  express  or  an  implicit  waiver.  Disclosing  the  report  or 
information  generated  by  the  audit,  pursuant  to  subsection  3334(b),  to  an  employee,  legal 
representative  or  independent  contractor  retained  by  the  owner  or  operator  to  address 
problems  raised  by  the  audit,  does  not  waive  the  privilege.  Nor  does  the  owner  or 
operator  waive  the  privilege  by  disclosing  the  report  or  information  generated  by  the 
audit,  under  the  express  terms  of  a  confidentiality  agreement,  to  a  prospective  purchaser 
or  governmental  ofiScial,  according  to  subsection  3334(c). 

^  See  Kan.  STAT.  ANN.  §§  60-3332  to  -3339  (1995). 

See  Kan.  Stat.  Ann.  §  60-3332(a). 
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Pursuant  to  subsection  3334(d),  a  court  or  administrative  tribunal  in  a  civil, 
criminal,  or  administrative  proceeding,  after  in  camera  review,  must  order  the  disclosure 
of  audit  material  upon  determining; 

1 .  Fraud  -  the  privilege  is  asserted  for  a  fraudulent  purpose; 

2.  Compliance  Management  System  Absent  -  the  party  asserting  the  privilege 
failed  to  implement  a  management  system  to  assure  compliance  with 
environmental  laws.  A  management  system  satisfies  the  act’s  requirements, 
depending  on  the  nature  of  the  entity  including  its  size,  its  financial  resources 
and  assets,  and  the  environmental  risks  posed  by  its  operations,  and  based  on  a 
qualitative  assessment  of  the  totality  of  the  circumstances,  if  the  system 
possesses  the  following  primary  characteristics: 

a.  The  system  covers  all  parts  of  the  entity’s  operations  regulated  imder 
one  or  more  environmental  laws; 

b.  The  system  regularly  takes  steps  to  prevent  and  remedy 
noncompliance; 

c.  Senior  management  supports  the  system; 

d.  The  system  implemented  includes  policies,  entity  standards,  and 
procedures  that  emphasize  the  importance  of  assuring  compliance  with 
all  environmental  laws; 

e.  The  entity  communicates  its  policies,  standards,  and  procedures 
effectively  to  everyone  whose  activities  could  affect  compliance 
achievement; 

f.  The  entity  assigns  responsibility  to  oversee  compliance  with  such 
standards  and  procedures  to  specific  individuals  within  both  high-level 
and  plant-  or  operational-level  management; 

g.  The  entity  undertakes  regular  review  of  its  compliance  status, 
including  routine  evaluation  and  periodic  auditing  of  day-to-day 
monitoring  efforts,  to  evaluate,  detect,  prevent,  and  remedy 
noncompliance; 

h.  The  entity  provides  a  reporting  system  which  employees  can  use 
without  fear  of  retribution  to  report  unlawful  conduct  within  the 
organization;  and 

i.  The  entity  enforces  its  standards  and  procediues  to  ensure  compliance 
through  appropriate  employee  performance,  evaluation  and 
disciplinary  mechanisms; 

3.  Unqualified  -  the  material  is  not  subject  to  the  privilege;  or 

4.  Unsatisfactory  Corrective  Action  -  the  material  indicates  noncompliance,  even 
if  subject  to  the  privilege,  but  the  entity  fails  to  promptly  initiate  and  pursue 
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with  reasonable  diligence  appropriate  effort  to  achieve  compliance  upon 
discovering  a  violation.^“ 

The  characteristics  identified  in  this  subsection  resemble  those  discussed  above  which 
DOJ  considers  under  its  policy. 

Subsection  3334(e)(1)  imposes  the  same  burden  of  proof  on  the  party  asserting  the 
privilege  as  allocated  in  the  Oregon  act,  which  includes  establishing  the  appropriate 
Compliance  Management  System.  In  a  slight  variation  fi’om  the  Oregon  law,  subsection 
3334(eX2)  requires  the  party  seeking  to  prove  the  Fraud  exception  or  that  the  entity 
asserted  the  privilege  to  prevent  disclosure  of  past  noncompliance.  In  a  criminal 
proceeding,  this  subsection  shifts  the  burden  of  proof  to  the  state  to  show  the  material  is 
not  subject  to  the  privilege. 

Following  the  Oregon  statute  exactly,  subsection  3335  provides  Probable  Cause 
authority  to  prosecutors  in  criminal  investigations,  grants  the  owner  or  operator  the  Thirty 
Day  Petition  right,  and  directs  the  court  to  issue  Scheduling  and  Protective  orders, 
including  Limited  Access  and  Restricted  Use.  Subsection  3335(d)  specifies,  in  a  unique 
provision,  that  failure  to  comply  with  the  disclosure  and  use  prohibition  outlined  in  the 
act,  shall  constitute  grounds  for  the  suppression  of  any  evidence  arising  out  of  or  derived 
firom  the  unauthorized  review,  disclosure,  or  use.  In  subsections  3335(e)  and  (f),  Kansas 
adopted  the  Stipulation  and  Relevant  Disclosure  provisions  of  the  Oregon  act. 

Subsection  3336  recognizes  the  same  automatic  exclusions  fi-om  the  privilege  as 
the  Oregon  law  for  Required  Information,  Agency  Obtained  Information,  and 


See  Kan.  Stat.  Ann.  §  60-3334(d). 
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Independent  Information.  Also  in  accordance  with  the  Oregon  statute,  subsection  3337 
contains  the  No  Interference  provision. 

Adopting  the  rebuttable  presumption  approach  taken  by  Colorado,  subsection 
3338(a)  grants  immunity  from  administrative,  civil,  and  criminal  penalties  for  voluntary 
disclosure  of  a  violation  of  environmental  law,  provided  the  disclosure  is: 

1 .  Prompt  -  made  promptly  after  the  person  or  entity  detects  the  violation; 

2.  To  Regulator  -  made  to  the  appropriate  regulatory  agency; 

3.  Derivative  -  arises  out  of  an  audit;  and 

4.  Satisfactory  Corrective  Action  -  one  wdiich  the  person  or  entity  initiates  action 
in  a  diligent  manner  to  resolve  the  violations  identified;  and 

5.  Cooperation  -  one  which  the  person  or  entity  cooperates  with  the  appropriate 
agency  regarding  the  investigation  of  the  issues  identified  in  the  disclosure. 

This  provision  differs  from  the  immunity  granted  by  Colorado  by  not  limiting  its 

protection  to  criminally  negligent  violations  and,  therefore,  follows  the  Idaho  act.  In 

addition,  it  appears  to  only  require  the  initiation  of  corrective  action,  rather  than 

completed  correction  of  the  noncompliance  within  a  certain  time  period.  The  next 

subsection  addresses  this  matter. 

Under  subsection  3338(b),  if  state  law  requires  the  information  to  be  reported  to  a 
regulatory  authority,  the  disclosure  is  not  voluntary.  Although  this  subsection  does  not 
include  information  required  by  a  permit  to  be  reported,  it  otherwise  matches  the  Idaho 
law. 

Penalties  may  be  imposed  under  state  law,  when  the  presumption  is  rebutted  by 
establishing  the  following  conditions  pursuant  to  subsection  3338(c): 

1 .  Involuntary  Disclosure  -  the  disclosure  was  not  volimtary ; 
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2.  Intentional  and  Willful  Act  -  the  person  or  entity  intentionally  and  willfully 
committed  the  violation; 

3.  Unsatisfactory  Correction  -  the  person  or  entity  failed  to  fully  correct  the 
violation  in  a  diligent  manner;  or 

4.  Harm  or  Endangerment  -  the  violation  caused  a  significant  environmental 
harm  or  a  public  health  threat^’ 

Although  this  subsection  eliminates  immunity  protection  for  intentional  and  willful  acts, 
it  still  does  grants  more  refuge  than  the  Colorado  law  because  it  does  not  exclude 
violations  resulting  fi'om  reckless  actions. 

Subsection  3338(d)(1)  allocates  the  burden  of  proof  concerning  voluntariness  by 
requiring  the  person  or  entity  claiming  the  voluntary  disclosure  to  establish  a  prima  facie 
case.  Once  the  evidence  shows  a  prima  facie  case,  the  opposing  party  has  the  burden  of 
rebutting  the  presumption  by  a  preponderance  of  the  evidence  under  subsection 
3338(d)(2).  Setting  an  actual  standard  of  proof  distinguishes  the  Kansas  statute  fi'om 
most  of  the  other  audit  law. 

Another  peculiar  feature  of  the  Kansas  act  is  found  in  subsection  3339.  Rather 
than  placing  the  provision  in  the  penalty  sections  of  its  environmental  laws,  this  state 
added  to  the  environmental  audit  statute  a  specification  that  a  court  or  administrative 
tribunal  that  finds  a  violation  of  state  law  shall  consider,  when  deciding  whether  to 
impose  administrative,  civil,  or  criminal  penalties,  the  fact  that  a  person  or  entity  has 
implemented  an  environmental  management  system.  The  court  or  administrative  tribunal 
must  also  consider  this  fact  in  determining  the  severity  of  any  penalty  imposed.  This 
paper  will  refer  to  this  provision  as  the  Penalty  Consideration  provision. 
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5.  Minnesota. 


Also  in  1995,  Minnesota  enacted  legislation  establishing  its  Environmental 
Improvement  Pilot  Program,  which  offers  limited  privilege  and  limited  immunity  for  an 
environmental  audit  or  self-evaluation.^^*  Due  to  the  sunset  provision  included  in  the  law, 
the  test  program  expires  July  1, 1999.“’  Section  9  of  the  act  contains  definitions  for  key 
terms,  such  as  “environmental  audit””®  and  “self-evaluation”.”’  Under  subsection  9(10), 
a  “regulated  entity”  includes  both  public  and  private  organizations  subject  to 
environmental  requirements,  which  presumably  would  cover  federal  and  state 
governmental  entities. 

To  be  eligible  for  participating  in  the  program,  subsection  10(1)  requires  that  at 
least  one  year  has  elapsed  without  the  initiation  of  an  enforcement  action  against  a  facility 
that  resulted  in  penalty  being  imposed.  This  subsection  also  mandates  that  the  regulated 
entity: 

1 .  Conduct  an  environmental  audit  or  self-evaluation; 

2.  For  a  major  facility,  as  defined  under  the  program,  prepare  a  pollution 
prevention  plan  and  submit  progress  reports  as  required  by  state  law; 


See  Kan.  Stat.  Ann.  §  60-3338(c). 

See  1995  Minn.  Sess.  Law  Serv.  Ch.  168  (H.F.  1479)  (enacted  May  17, 1995)  (amending  MiNN.  Stat.§ 
1 15B.03  (1994))  (as  amended  by  1996  Minn.  Sess.  Uw  Serv.  Ch.  359  (H.F.  3013)(West)). 

1995  Minn.  Sess.  Uw  Serv.  Ch.  168,  §  19  (H.F.  1479). 

See  1995  Minn.  Sess.  Uw  Serv.  Ch.  168,  §  9(4)  (H.F.  1479)  ( defined  to  mean  “a  systematic, 
documented,  and  objective  review  by  a  regulated  entity  of  one  or  more  facility  operations  and  practices 
related  to  compliance  with  one  or  more  environmental  requirements  and,  if  deficiencies  are  found,  a  plan 
for  corrective  action.  The  final  audit  document  must  be  designated  as  an  ‘audit  report’  and  must  include 
the  date  of  the  final  written  report  of  finding  for  the  audit”). 

See  1995  Minn.  Sess.  Uw  Serv.  Ch.  168,  §  9(1 1)  (H.F.  1479)  (defined  to  mean  “a  systematic, 
documented,  and  objective  review  by  a  regulated  entity  of  one  or  more  facility  operations  and  practices 
related  to  compUance  with  one  or  more  enviromnental  requirements,  based  upon  an  evaluation  form 
prescribed  or  approved  by  the  commissioner.’O. 
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3.  For  other  facilities,  examine  pollution  prevention  opportunities  at  the  facility; 
and 

4.  Submit  a  report  in  accordance  with  subsection  1 0(2).”^ 

Subsection  10(2)  requires  a  regulated  entity  to  submit  a  report  to  the 

commissioner,  and  to  the  local  government  if  a  violation  of  local  law  occurred,  within 
forty-five  days  of  completing  the  self-evaluation  or  after  the  date  of  the  final  written 
report  of  findings  for  an  environmental  audit.  This  subsection  sets  forth  the  following 
items  the  report  must  include; 

1 .  Certification  -  a  certification  by  the  owner  or  operator  of  the  facility  that  the 
four  requirement  listed  above  have  been  satisfied; 

2.  Complete  Disclosure  -  a  disclosure  of  all  violations  identified  in  the 
environmental  audit  or  self-evaluation  and  a  brief  description  of  proposed 
corrective  actions; 

3.  Commitment  -  a  commitment  signed  by  the  owner  or  operator  to  correct  the 
violations  as  expeditiously  as  possible  under  the  circumstances; 

4.  Time  Limit  -  if  the  corrective  action  requires  more  than  90  days  to  complete,  a 
performance  schedule  indicating  the  time  needed  to  correct  the  violation  and  a 
brief  justification  supporting  the  time  periods  set  forth  in  the  performance 
schedrile;  and 

5.  Prevention  -  a  description  of  the  steps  taken  or  that  will  be  taken  to  prevent 
recurrence  of  the  violation.^^ 

Subsection  1 1  directs  the  commissioner  to  publish  quarterly  the  names  and  locations  of 
the  facilities  submitting  reports  under  subsection  10(2)  and,  if  applicable,  the  proposed 
time  period  in  the  performance  schedule  for  completing  the  corrective  action. 

Under  subsection  12(a),  the  commissioner  must  approve  a  reasonable 
performance  schedule.  This  subsection  also  requires  the  commissioner  to  take  into 


See  1995  Minn.  Sess.  Law  Serv.  Ch.  168,  §  10(1)  (H.F.  1479). 
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account,  when  reviewing  the  reasonableness  of  a  performance  schedule,  information 
supplied  by  the  regulated  entity,  any  public  comments,  and  information  developed  by  the 
state  agency.  The  commissioner  must  base  the  decision  about  the  reasonableness  of  the 
performance  schedule  on  the  following  factors: 

1 .  The  nature  of  the  violation(s); 

2.  The  environmental  and  public  health  consequences  of  the  violation(s); 

3.  The  economic  circumstances  of  the  facility; 

4.  The  availability  of  equipment  and  material;  and 

5.  The  time  needed  to  implement  pollution  prevention  opportunities  as  an 
alternative  to  pollution  control  approaches  to  correct  the  violation(s).^ 

In  addition,  this  subsection  specifies  that  information  submitted  to  the  commissioner  is 

nonpublic  data  imder  Minnesota  law  if  it  meets  the  definition  of  trade  secret  information. 

This  clause  is  similar  to  the  Mississippi  law. 

If  a  dispute  arises  over  approval  of  the  performance  schedule,  subsection  12(b) 

authorizes  the  regulated  entity  to  request  a  hearing  under  Minnesota  law.  This  subsection 

also  permits  the  commissioner  and  the  regulated  entity  to  amend  the  performance 

schedule  by  written  agreement. 

Subsection  13(1)  mandates  that  the  state  must  defer  enforcement  of  an 
environmental  requirement  against  the  owner  or  operator  of  a  facility  for  at  least  90  days, 
if  the  owner  or  operator  submits  a  satisfactory  report  imder  subsection  10(2)  to  the 
commissioner.  Under  this  subsection,  if  the  report  contains  a  performance  schedule, 
which  the  commissioner  approves,  the  state  must  defer  enforcement  action  for  the  time 

See  1995  Minn.  Sess.  Uw  Serv.  Ch.  168,  §  10(2)  (H.F.  1479). 
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period  specified  in  the  approved  schedule,  as  long  as  the  owner  or  operator  meets  each 
interim  performance  date  included  in  the  schedule. 

Correcting  the  violations  identified  in  the  audit  or  self-evaluation  and  certifying 
this  achievement  to  the  commissioner  within  ninety  days  after  the  commissioner  receives 
the  report  required  by  subsection  10(2)  or  within  the  time  period  specified  in  an  approved 
performance  schedule  qualifies  the  owner  or  operator  for  a  penalty  waiver  under 
subsection  13(2).  This  provision  prohibits  the  state  fi-om  imposing  any  administrative, 
civil,  or  criminal  penalty,  or  bringing  an  action  seeking  such  a  penalty,  for  violations  the 


owner  or  operator  reports. 

Subsection  13(3)  lists  the  exceptions  to  the  deferred  enforcement  and  penalty 
waiver  provisions.  It  permits  the  state  to  bring,  at  any  time: 

1 .  Criminal  Action  -  a  criminal  enforcement  action  against  any  person  for 
knowingly  committing  a  violation  of  Minnesota  Statutes,  section  609.671; 

2.  Civil  or  Admimstrative  Action  -  a  civil  or  administrative  enforcement  action, 
including  a  penalty,  under  Miimesota  Statutes,  sections  1 15.071  or  1 16.072, 
against  the  owner  or  operator  of  a  facility  on  the  following  conditions: 

a.  Recurrence  -  less  than  one  year  has  elapsed  since  a  notice  of  violation, 
an  admimstrative  penalty  order,  or  a  civil  or  criminal  lawsuit  was 
finally  resolved  in  an  enforcement  action  against  the  owner  or  operator 
for  violating  the  same  environmental  requirement  identified  in  the 
report  required  by  subsection  10(2);  or 

b.  Harm  -  the  violation  caused  serious  harm  to  the  public  health  or 
environment;  or 

3.  Injunctive  Action  -  the  enforcement  action  seeks  to  enjoin  an  imminent  threat 
to  the  public  health  or  the  environment.^* 


^  See  1995  Minn.  Sess.  Law  Serv.  Ch.  168,  §  12(a)  (H.F.  1479). 
See  1995  Minn.  Sess.  Law  Serv.  Ch.  168,  §  13(3)  (H.F.  1479). 
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Similar  to  the  Colorado  law,  this  subsection  does  not  limit  the  regulatory  agency  from 
taking  legal  action  to  protect  public  health  and  the  environment;  however,  it  differs  in  that 
it  excludes  only  knowing  criminal  acts. 

Minnesota  followed  the  Kansas  approach  of  placing  the  Penalty  Consideration 
provision  in  the  environmental  audit  law.  Under  subsection  13(4),  the  state,  if  it  finds  an 
exception  under  subsection  13(3)  applies,  must  consider  the  regulated  entity’s  good  faith 
efforts  to  comply  with  environmental  requirements  when  determining  whether  to  pursue 
an  enforcement  action,  whether  the  action  should  be  civil  or  criminal,  and  the  amount  of 
the  penalty  to  impose,  if  any.  This  subsection  requires  the  state  to  evaluate  the  good  faith 
efforts  of  a  regulated  entity  using  the  following  factors: 

1 .  The  timeliness  of  the  corrective  action  taken  by  the  regulated  entity  upon 
discovering  the  noncompliance; 

2.  The  exercise  of  reasonable  care  by  the  regulated  entity  in  attempting  to 
prevent  the  violations  and  ensure  compliance  with  environmental 
requirements; 

3.  The  significance  of  any  economic  benefit  to  the  regulated  entity  resulting  from 
the  noncompliance; 

4.  The  regulated  entity’s  history  of  good  faith  efforts  to  comply  with 
environmental  requirements,  prior  to  implementing  its  audit  or  self-evaluation 
program. 

5.  The  good  faith  efforts  demonstrated  by  the  regulated  entity  after  it 
implemented  an  auditing  or  self-evaluation  program;  and 

6.  The  regulated  entity’s  efforts  to  implement  pollution  prevention 
opportunities.^ 

Under  subsection  13(5),  if  the  state  discovers  any  violations  prior  to  the  regulated 
entity  submitting  a  report  to  the  commissioner  under  subsection  10(2),  it  may  take  any 
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authorized  enforcement  action  notwithstanding  this  act.  Subsection  13(6)  prohibits  a 
person  from  knowingly  making  a  false  material  statement  or  representation  in  the  report 
filed  under  subsection  10(2).  This  subsection  subjects  a  person  found  to  have  knowingly 
made  a  false  material  statement  or  representation  to  the  administrative  penalties  and 
process  set  forth  in  Minnesota  Statutes,  section  1 16.072.  If  the  regulated  entity  satisfies 
certain  conditions,  subsection  14  authorizes  it  to  display  a  “green  star”  emblem  designed 
by  the  commissioner. 

Subsection  15(1)  prohibits  the  state  fi'om  requesting,  inspection,  or  seizing  the 
final  audit  report,  draft  audit  papers,  self-evaluation  form,  notes  or  papers  prepared  by  the 
auditor  or  person  performing  the  self-evaluation  which  are  related  to  the  audit  or  self- 
evaluation,  or  the  regulated  entity’s  internal  documents  establishing,  coordinating,  or 
responding  to  the  audit  or  self-evaluation,  other  than  the  report  required  by  subsection 
10(2),  except  in  accordance  with  the  environmental  auditing  policy  adopted  by  the 
agency  on  January  24, 1995.  Under  subsection  15(2),  this  same  information  is  privileged 
as  to  all  other  persons  provided  the  regulated  entity  complies  with  its  commitments  under 
subsections  10  and  12. 

Minnesota  embellished  the  No  Interference  provision  of  the  Oregon  law  in 
subsection  1 5(3),  by  specifying  that  a  regulated  entity  participating  in  the  environmental 
improvement  program  does  not  “waive,  minimize,  reduce,  or  otherwise  adversely  affect 
the  level  of  protection  or  confidentiality  that  exists,  under  current  or  developing  common 
or  statutory  law,  with  respect  to  any  other  documents  relating  to  an  environmental  audit 


^See  1995  Minn.  Sess.  Law  Serv.  Ch.  168,  §  13(4)  (H.F.  1479). 
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or  self-evaluation.”^’  Under  subsection  1 6,  the  act  does  not  afTect,  impair,  or  alter  the 
rights  of  regulated  entities  that  are  not  eligible  for  or  choose  not  to  participate  in  the 
program,  or  the  rights  of  other  persons  relating  to  matters  the  program  addresses. 

Similar  to  the  Illinois  law,  subsection  17  provides  that  the  act  does  not  relieve  a 
regulated  entity  from  the  obligation  to  report  releases,  violations,  or  other  matters 
required  to  be  reported  by  state  or  federal  law,  rule,  permit,  or  enforcement  action.  Under 
subsection  1 8,  the  rights  and  protections  created  by  the  act  survive  its  repeal  with  regard 
to  reports  filed  under  subsection  10(2)  prior  to  July  1, 1999. 

The  Minnesota  law  contains  a  provision  very  central  to  this  thesis.  Subsection  20 
requires  the  commissioner,  in  conjunction  with  the  attorney  general,  to  submit  a  report 
evaluating  the  effectiveness  of  the  environmental  improvement  pilot  program  and 
recommending  whether  the  program  should  be  extended.  The  chairs  of  the  environment 
and  natural  resources  conunittees  of  the  house  of  representatives  and  the  senate  must 
receive  the  commissioner’s  report  by  January  15, 1999. 

6.  Texas. 

Expanding  the  Colorado  approach  to  environmental  auditing  protections,  Texas 
passed  its  statute  in  1995,  which  covers  compliance  assessments  of  health  and  safety  laws 
in  addition  to  environmental  laws.^*  Subsection  3(a)  provides  definitions  of  key  terms, 
such  as  “environmental  or  health  and  safety  audit”,^’  “penalty”,^*®  and  “person”.”’ 

^  See  1995  Minn.  Sess.  Law  Serv.  Oj.  168,  §  15(3)  (H.F.  1479) 

^  See  TEX.  Rev.  Civ.  Stat.  ANN.  art  4447cc  (West  1996). 

See  Tex.  Rev.  Civ.  Stat.  Ann.  art  4447cc  §  3(aX3)  (West  1996)  (defined  to  mean  “a  systematic 
voluntary  evaluation,  review,  or  assessment  of  compliance  with  environmental  or  health  and  safety  laws  or 
any  permit  issued  under  Aose  laws  conducted  by  an  owner  or  operator,  an  employee  of  Ae  owner  or 
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Whether  a  governmental  entity  qualifies  as  a  person  under  this  law  depends  on  whether  it 
is  considered  a  “legal  entity”  which  the  statute  does  not  define. 

Section  4  contains  a  very  broad  description  of  an  audit  report,  which  includes  all 
documents  and  communications  produced  by  an  environmental  or  health  and  safety  audit, 
except  for  material  excluded  by  section  8.  A  completed  audit  report  may  contain,  under 
subsection  4(bXl),  the  report  prepared  by  an  auditor,  monitor,  or  similar  person,  which 
covers  the  description  of  the  audit’s  scope;  any  information  gained  from  the  audit  or  its 
findings,  conclusions,  and  recommendations;  and  exhibits  and  appendices.  Pursuant  to 
subsection  4(b)(2),  the  report  may  also  include  memoranda  and  documents  analyzing  all 
or  a  portion  of  the  other  materials  in  the  report  or  discussing  implementation  issues.  In 
addition,  subsection  4(bX3)  allows  the  report  to  also  incorporate  an  implementation  plan 
or  tracking  system  to  correct  past  noncompliance,  improve  current  compliance,  or  prevent 
future  noncompliance. 

Under  subsection  4(c),  the  report  may  contain,  as  exhibits  and  appendices, 
supporting  information  collected  or  developed  for  the  primary  purpose  of  and  in  the 
course  of  an  environmental  or  health  and  safety  audit,  including  interviews  with  current 
or  former  employees;  field  notes  and  records  of  observation;  findings,  opinions, 
suggestions,  conclusions,  guidance,  notes,  drafts,  memoranda;  legal  analyses;  drawings; 
photographs;  laboratory  analyses  and  other  analytical  data;  computer-generated  or 

operator,  or  an  independent  contractor  of  (A)  a  regulated  facility  or  operation;  or  (B)  an  activity  at  a 
regulated  facility  or  operation.”). 

^  TEX.  Civ.  Stat.  Ann.  art  4447cc  §  3(aX5)  (West  1996)  (defined  to  mean  “an  administrative, 
civil,  or  criminal  sanction  imposed  by  the  state  to  punish  a  person  for  a  violation  of  a  statute  or  rule.  The 
term  does  not  include  a  technical  or  remedial  provision  ordered  by  a  regulatory  authority.”). 

See  1^.  Rev.  Civ.  Stat.  Ann.  art  4447cc  §  3(aX6)  (West  1996)  (defined  to  mean  “an  individual, 
corporation,  business  trust,  partnership,  association,  and  any  other  legd  entity.”). 
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electronically  recorded  information;  maps,  charts,  graphs,  and  surveys;  and  other 
communication  associated  with  the  audit.  Although  subsection  4(d)  encourages  regulated 
entities  to  label  the  audit  report,  “COMPLIANCE  REPORT:  PRIVILEGED 
DOCUMENT’  or  use  words  of  similar  import,  failure  to  label  a  document  does  not  waive 
the  privilege  or  create  a  presumption  that  the  privilege  does  not  apply. 

Subsection  4(e)  requires  completion  of  the  audit  within  a  reasonable  amount  of 
time  not  to  exceed  six  months  from  initiation.  However,  this  subsection  does  allow  the 
appropriate  regulatory  entity  to  approve  an  extension  based  on  reasonable  grounds. 

Subject  to  the  exceptions  specified  in  sections  6,  7,  8,  and  9  of  the  act,  any  part  of 
an  audit  report  is  privileged  under  subsection  5(b)  and  not  admissible  as  evidence  or 
subject  to  discovery  in  any  legal  or  equitable  civil  action,  criminal  proceeding,  or 
administrative  proceeding.  Subsection  5(c)  prohibits  compelling  a  person,  when  called  or 
subpoenaed  as  a  witness,  to  testify  or  produce  a  document  related  to  the  audit  if: 

1 .  The  testimony  or  document  reveals  any  material  described  in  section  4  that 
was  made  in  preparation  of  an  audit  report  and  that  a  privileged  part  of  the 
report  addresses;  and 

2.  The  person,  for  purposes  of  this  subsection  only,: 

a.  Conducted  any  portion  of  the  audit  but  did  not  personally  observe  the 
physical  events; 

b.  Received  disclosure  of  the  audit  results  pursuant  to  subsection  6(b);  or 

c.  Acts  as  the  custodian  of  the  audit  results.^*^ 

Subsection  5(d)  allows  any  person  who  actually  observed  the  physical  event  of  a 
violation  to  testify  about  that  experience,  but  still  prevents  the  compulsion  of  their 
testimony  about  privileged  material  related  to  the  report  or  its  preparation,  as  long  as  they 

See  TEX.  REV.  CiV.  STAX.  ANN.  art  4447cc  §  5(c)  (West  1996) 
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conducted  or  participated  in  the  preparation  of  the  audit.  The  Colorado  audit  law  omits 
the  exception  for  personal  observations  provided  in  this  testimonial  clause. 

In  another  difference  from  the  Colorado  act,  subsection  5(e)  expressly  prohibits  an 
employee  of  a  state  agency  from  requesting,  reviewing,  or  otherwise  using  an  audit  report 
when  inspecting  a  regulated  facility  or  activity.  Texas  did  follow  Oregon  and  Colorado 
in  subsection  5(f)  by  placing  the  burden  of  proof  on  the  party  asserting  the  privilege  to 
establish  the  applicability  of  the  privilege. 

Subsection  6(a)  varies  from  the  Oregon  law,  in  that  it  recognizes  only  express,  not 
implicit  waivers  of  the  privilege.  Under  subsection  6(b),  Texas  adopted  a  selective 
waiver  provision  similar  to  the  Kansas  act,  but  wider  in  scope.  This  subsection  specifies 
that  disclosure  of  an  audit  report  or  information  generated  by  an  audit  does  not  waive  the 
privilege  under  section  5,  provided  the  disclosure  is: 

1 .  Internal  -  made  for  the  purpose  of  addressing  or  correcting  a  matter  raised  by 
the  audit  and  is  made  only  to: 

a.  An  employee  of  the  owner  or  operator,  including  temporary  and 
contract  employees; 

b.  A  legal  representative  of  the  owner  or  operator; 

c.  An  officer  or  director  of  the  regulated  facility  or  operation  or  a  partner 
of  the  owner  or  operator;  or 

d.  An  independent  contractor  retained  by  the  owner  or  operator. 

2.  Business  Matter  -  made  pursuant  to  the  terms  of  a  confidentiality  agreement 
between  the  person  for  whom  the  report  was  prepared  or  the  owner  or  operator 
and: 

a.  A  partner  or  potential  partner  of  the  owner  or  operator; 

b.  A  transferee  or  potential  transferee  of  the  facility  or  operation; 

c.  A  lender  or  potential  lender  for  the  facility  or  operation; 

d.  A  governmental  official  or  a  state  or  federal  agency;  or 

e.  A  person  or  entity  that  insures,  underwrites,  or  indemnifies  the  facility 
or  operation,  or 
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3.  Government  -  made  under  a  claim  of  confidentiality  to  a  governmental  official 
or  agency  by  the  person  for  whom  the  audit  report  was  prepared  or  by  the 
owner. 

Putting  teeth  in  the  selective  waiver  provision,  which  the  Kansas  law  lacks, 
subsection  6(c)  imposes  liability  on  a  party  who  violates  the  confidentiality  agreement  by 
disclosing  information,  if  the  disclosure  causes  damages.  Such  a  party  is  also  liable  for 
any  penalties  stipulated  in  the  agreement. 

Under  subsection  6(d),  information  disclosed  imder  subsection  6(b)(3)  remains 
confidential  and  is  not  subject  to  the  Open  Government  Public  Information  Required 
Disclosure  act.  This  subsection  also  provides,  as  does  the  Colorado  law,  that  a  public 
entity,  public  employee,  or  public  official  who  discloses  information  in  violation  of  this 
subsection  commits  a  Class  B  misdemeanor.  However,  the  Texas  law  recognizes  an 
affirmative  defense  if  the  report  was  not  clearly  labeled.  If  the  public  entity,  employee,  or 
official  knew  or  had  reason  to  know  that  the  unlabeled  report  was  a  privileged  audit 
report,  the  defense  may  not  be  raised. 

Subsection  7(a)  authorizes  but  does  not  require  a  court  or  administrative  hearings 
official  to  require  disclosure  of  a  portion  of  the  report  in  a  civil,  criminal,  or 
administrative  proceedings,  after  an  in  camera  review,  upon  determining  the  Fraud 
exception.  Unqualified  exception,  or  the  Unsatisfactory  Corrective  Action  exception 
applies.  Contrary  to  the  Oregon  law,  subsection  7(b)  imposes  the  entire  burden  of  proof 
on  the  party  seeking  disclosure  to  establish  these  exceptions. 

In  another  variation  from  the  Oregon  act,  subsection  7(c)  grants  a  person  the  right 
to  directly  appeal  to  a  court  of  competent  jurisdiction  the  decision  of  an  administrative 

See  Tex.  Rev.  Civ.  Stat.  Ann.  ait  4447cc  §  6(b)  (West  1996) 
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hearings  official  regarding  the  application  of  the  exceptions.  The  appeal  can  be  made 
without  disclosing  the  audit  report  to  anyone  unless  so  ordered  by  the  court.  In  a  unique 
provision,  subsection  7(d)  makes  a  person  subject  to  sanctions  under  the  civil  procedural 
law  of  Texas  if  the  court  finds  that  the  person  intentionally  or  knowingly  claimed  the 
privilege  for  unprotected  information  as  specified  in  section  8.  Subsection  7(e)  provides 
for  an  interlocutory  appeal  of  a  determination  by  a  court  under  that  subsection. 

Somewhat  similar  to  the  Oregon  act,  subsection  8(a)  automatically  excludes  fi'om 
the  privilege  Required  Information  (including  that  information  covered  by  health  and 
safety  laws).  Agency  Obtained  Information,  and  Independent  Information.  Subsection 
8(b)  specifies  that  the  act  does  not  limit  the  right  of  a  person  to  agree  to  conduct  and 
disclose  an  audit  report. 

Texas  followed  the  Oregon  law  by  granting  prosecutors  Probable  Cause  authority 
(identified  as  “reasonable  cause”  in  the  statute)  in  subsection  9(a).  Section  9  contains  the 
same  procedures  as  the  Oregon  act  involving  the  Thirty  Day  Petition  right  to  the  owner  or 
operator,  directing  the  court  to  issue  Scheduling  and  Protective  orders,  and  Limited 
Access  to  the  report  for  preparation-  Under  subsection  9(f),  the  information  used  in 
preparation  for  the  in  camera  hearing  remains  confidential,  may  not  be  used  in  any 
investigation  or  legal  proceeding,  and  is  not  subject  to  disclosure  under  the  Open 
Government  Public  Information  Required  Disclosure  act.  Subsection  9(g)  removes  these 
restrictions  if  the  court  finds  the  information  subject  to  disclosure. 

Similar  to  the  Kansas  law,  subsection  9(h)  requires  the  court  or  appropriate 
admimstrative  official  to  suppress  evidence  offered  in  any  civil,  criminal^  or 
administrative  proceeding,  on  the  motion  of  a  party,  if  the  evidence  arises  out  of  or  is 
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derived  from  an  unauthorized  review,  disclosure,  or  use  of  information  obtained  under 
section  9.  The  party  allegedly  failing  to  comply  with  section  9  bears  the  burden  of 
proving  the  evidence  offered  is  not  tainted. 

Subsections  9(i)  and  (j)  contain  the  respective  Stipulation  and  Relevant  Disclosure 
provisions  found  in  the  Oregon  act.  Under  subsection  9(k),  a  court  may  find  a  person  in 
contempt  for  violating  section  9  by  disclosing  information  unlawfully  and  may  order 
other  appropriate  relief. 

Following  the  Colorado  approach  of  a  voluntary  disclosure  raising  a  Rebuttable 
Presumption  of  immumty,  Texas  developed  a  more  intricate  scheme  in  section  10. 
Subsection  10(a)  grants  immunity  from  administrative,  civil,  or  criminal  penalties  if  a 
person  voluntanly  discloses  a  violation  of  an  environmental  or  health  and  safety  law. 

Under  subsection  10(b),  a  disclosure  is  voluntary  only  when  all  of  the  following 
conditions  are  satisfied: 

1 .  Prompt  -  the  person  promptly  disclosed  the  information  after  learning  of  the 
violation; 

2.  To  Agency  -  the  person  discloses  the  violation  in  writing  by  certified  mail  to 
the  appropriate  regulatory  agency; 

3.  Before  Agency  Action  -  an  agency  with  enforcement  jurisdiction  did  not 
initiate  an  investigation  of  the  violation  or  did  not  independently  detect  it 
before  the  disclosure  by  certified  mail; 

4.  Derivative  -  the  disclosure  arises  out  of  a  voluntary  audit; 

5.  Satisfactory  Correction  -  the  person  initiates  appropriate  efforts  to  achieve 
compliance,  pursues  these  efforts  with  due  diligence,  and  corrects  the 
noncompliance  within  a  reasonable  time; 

6.  Cooperation  -  the  person  cooperates  with  the  appropriate  agency  in  relation  to 
an  investigation  of  the  issues  identified  in  the  disclosrare;  and 
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7 .  Harm  -  the  violation  did  not  injure  one  or  more  persons  at  the  site  or 
substantially  harm  persons,  property,  or  the  environment  off-site.^^ 

This  subsection  requires  that  the  person  actually  correct  the  violation  before  receiving  the 

immunity,  which  the  Colorado  act  also  requires.  However,  the  Texas  statute  differs  by 

not  setting  a  definite  time  period,  nor  does  it  include  the  Permit  Application  clause  of  the 

Colorado  law.  Listing  a  Harm  qualification  makes  the  act  somevsdiat  similar  to  the 

Minnesota  and  Kentucky  laws.  Subsection  10(c)  contains  a  slight  variation  fi'om  the 

Colorado  provision  by  excluding  reports  required  solely  by  a  specific  condition  of  an 

enforcement  order  or  decree  fi-om  the  classification  of  voluntary  disclosures. 

According  to  subsection  10(d),  the  immunity  protection  does  not  apply  and 
violators  are  subject  to  administrative,  civil,  or  criminal  penalties  when: 

1 .  The  person  making  the  disclosure  intentionally  or  knowingly  committed  or 
was  responsible  under  section  7.02,  Penal  Code,  for  the  commission  of  the 
violation; 

2.  The  person  making  the  disclosure  recklessly  committed  the  violation  or  was 
responsible  as  specified  above  and  the  violation  substantially  injured  one  or 
more  persons  at  the  site  or  harmed  persons,  property,  or  the  environment  off¬ 
site; 

3.  A  member  of  the  person’s  management  or  an  agent  of  the  person  committed 
the  offense  intentionally  or  knowingly  and  the  person’s  policies  or  lack  of 
prevention  systems  contributed  materially  to  the  occurrence  of  the  violation; 
or 

4.  A  member  of  the  person’s  management  or  an  agent  of  the  person  committed 
the  offense  recklessly,  the  person’s  policies  or  lack  of  prevention  systems 
contributed  materially  to  the  occurrence  of  the  violation,  and  the  violation 
substantially  injured  one  or  more  persons  at  the  site  or  harmed  persons, 
property,  or  the  environment  off-site.^** 


See  Tex.  Rev.  Civ.  Stat.  Ann.  ait  4447cc  §  10(b)  (West  1996) 
See  Tex.  Rev.  Civ.  Stat.  Ann.  ait  4447cc  §  10(d)  (West  1996) 
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By  excluding  intentional  and  knowing  violations,  as  well  as  some  reckless  violations,  this 
subsection  comes  very  close  to  the  Colorado  act’s  grant  of  limited  immunity. 

In  subsection  10(e),  Texas  follows  the  Miimesota  and  Kansas  approach  of 
including  a  Penalty  Consideration  provision  in  the  audit  law.  If  a  penalty  is  imposed 
under  subsection  10(d),  it  should,  to  the  extent  appropriate,  be  mitigated  by  the  following 
factors:  the  voluntariness  of  the  disclosure,  the  disclosing  party’s  efforts  to  conduct 
audits,  remediation,  cooperation  with  government  officials  investigating  the  disclosed 
violation,  or  other  relevant  considerations. 

Subsection  10(f)  allocates  the  burden  of  proof  very  similar  to  the  Kansas  act  by 
requiring  the  party  claiming  immunity  to  establish  a  prima  facie  case  of  voluntary 
disclosure.  In  cases  other  than  those  under  subsection  10(d),  the  enforcement  authority 
bears  the  burden  of  rebutting  the  presumption  by  a  preponderance  of  evidence  or,  in  a 
criminal  case,  by  proof  beyond  a  reasonable  doubt.  The  addition  of  the  criminal  standard 
of  proof  varies  fi'om  the  Kansas  law. 

In  a  unique  provision,  Texas  mandates  in  subsection  10(g)  that  a  facility 
conducting  an  audit  must  give  notice  to  an  appropriate  regulatory  agency  that  it  plans  to 
commence  the  audit  in  order  to  receive  immunity  protection.  Such  notice  shall  identify 
the  facility  or  portion  of  the  facility  to  be  audited,  the  anticipated  time  the  audit  will 
begin,  and  the  general  scope  of  the  audit.  Under  this  subsection,  the  notice  may  specify 
more  than  one  scheduled  audit  at  a  time. 

Subsection  10(h)  follows  the  Colorado  act  to  a  certain  extent  by  excluding  repeat 
violations  from  the  shelter  of  immunity.  The  protection  does  not  apply  if  a  court  or 
administrative  law  judge  finds  that  the  person  claiming  immunity  has,  after  the  effective 
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date  of  the  act,  demonstrated  a  pattern  of  disregard  for  environmental  or  health  and  safety 
laws  through  repeated  or  continuous  commission  of  serious  violations  and  by  not 
attempting  to  bring  the  facility  or  operation  into  compliance.  This  subsection  identifies  a 
“pattern”  as  a  series  of  violations  due  to  separate  and  distinct  events  within  a  three  year 
period  at  the  same  facility  or  operation.  In  contrast  to  the  Colorado  law,  this  provision 
does  not  include  the  Multiple  Settlement  Agreements  language. 

The  Texas  law  in  section  11,  like  the  Indiana  act,  prohibits  a  regulatory  agency 
fi'om  circumventing  its  purpose  by  adopting  a  rule  or  imposing  conditions  on  regulsted 
entities.  Section  12  limits  the  applicability  of  the  privilege  protection  to  audits  conducted 
on  or  after  the  effective  date  of  the  act.  May  23,  1995.  Texas  adopted  the  No  Interference 
provision  of  the  Oregon  law  in  section  13. 

7.  Utah. 

Similar  to  its  neighboring  state  of  Colorado,  Utah  bifurcated  the  “Environmental 
Self-Evaluation  Act”  by  enacting  it  as  part  of  the  statutory  evidence  code  and  as  part  of 
the  state  s  environmental  law .  The  act  mitially  provided  only  privileged  protection  to 
an  “environmental  audit  report’ V”  but  was  amended  in  1996  to  offer  limited  immunity 


^’*SeeUTAHCODE  Ann.  §§  19-7-101  to -109  (enacted  Mar.  20, 1995Xas  amended  by  1996  Utah  Laws  Ch 
91  (S.B.  149)  (enacted  Mar.  8,  1996). 

See  Utah  Code  Ann.  §  19-7-103(2)  (defined  to  mean  “any  document  information,  report,  finding, 
commimication,  note,  drawing,  graph,  chart,  photograph,  survey,  suggestion,  or  opinion,  whether  in 
preliminary,  draft,  or  final  form,  prepared  as  the  result  of  or  in  response  to  an  environmental  self- 
evaluation.”). 
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for  voluntary  disclosure  following  an  “environmental  self-evaluation”.^"  Nothing  in  the 
definition  requires  the  audit  report  to  be  labeled  in  any  particular  manner. 

Rule  508  of  the  Utah  Rules  of  Evidence  allows  the  person  for  whom  an 
environmental  self-evaluation  was  conducted  or  an  audit  report  was  prepared  to  refuse  to 
disclose  the  report  and  to  prevent  any  other  person  fi-om  doing  so.  Somewhat  similar  to 
the  Colorado  law,  this  rule  provides  that  the  existence  of  a  report,  but  not  its  contents,  is 
subject  to  discovery  although  not  admissible  as  evidence  in  an  administrative  or  judicial 
proceeding. 

More  elaborately  than  the  other  laws,  subdivision  508(c)  specifies  who  may  claim 
the  privilege.  Not  only  the  person  for  whom  the  self-evaluation  was  performed  or  the 
report  written,  but  also  that  person’s  guardian,  conservator,  personal  representative, 
trustee,  or  successor  in  interest  can  assert  the  privilege.  Under  this  subdivision,  only  the 
person  for  whom  the  report  was  prepared  can  waive  the  privilege.  The  rule  also  limits  the 
power  to  waive  a  privilege  belonging  to  a  corporation,  company,  or  other  business  entity, 
to  the  officers  and  directors  who  have  the  requisite  management  authority  to  act  for  the 
entity. 

Under  subdivision  508(d),  the  privilege  does  not  exist  in  the  following 
circumstances: 

1 .  Waiver  -  if  the  person  for  whom  the  report  was  prepared  expressly  waives  the 
privilege; 

2.  Fraud  -  if  the  privilege  is  asserted  for  a  fi^udulent  purpose; 

See  Utah  Code  Ann.  §  19-7-103(4)  (defiiied  to  mean  “a  self-initiated  assessment,  audit,  or  review,  not 
otherwise  expressly  required  by  an  environmental  law,  that  is  performed  to  determine  whether  a  person  is 
in  compliance  with  environmental  laws.  A  pereon  may  perform  an  environmental  self-evaluation  through 
the  use  of  employees  or  the  use  of  outside  consultants.”). 
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3.  Avoidance  -  if  the  report  was  prepared  to  avoid  disclosure  of  information  in  a 
compliance  investigation  or  proceeding  already  underway  and  known  to  the 
person  asserting  the  privilege; 

4.  Endangerment  -  if  the  information  contained  in  the  report  must  be  disclosed  to 
avoid  a  clear  and  impending  danger  to  public  health  or  the  environment 
outside  the  site; 

5.  Unsatisfactory  Corrective  Action  -  if  the  report  conclusively  establishes 
noncompliance  and,  after  the  report,  the  person  failed  to  initiate  appropriate 
efforts  to  achieve  compliance  with  environmental  law  within  reasonable 
amount  of  time. 

6.  Available  Information  -  if  any  law  specifically  requires  the  document  or 
information  to  be  available  or  furnished  to  a  regulatory  agency; 

7.  Agency  Obtained  Information  -  if  the  information  is  obtained  by  the 
regulatory  department  through  observation,  sampling,  or  monitoring;  or 
[disjunctive  mine] 

8.  Independent  Information  -  if  the  regulatory  department  obtains  the 
mformation  through  any  source  independent  of  the  voluntary  self- 
evaluation.”® 

While  the  Available  Information  exclusion  is  similar  to  the  Colorado  law,  this  subsection 
does  not  contain  an  express  exclusion  for  Required  Information  as  that  provision  is 
articulated  in  other  audit  laws.  Whether  this  is  a  distinction  without  a  difference  may 
depend  upon  the  specific  facts  of  the  violation. 

Adopting  a  procedure  dramatically  different  from  the  Oregon  and  Colorado  laws, 
subdivision  508(e)(1)  and  its  counterpart  in  the  environmental  code,  subsection  106, 
require  the  party  seeking  the  audit  report  to  request  a  court  to  conduct  an  in  camera 
review.  Subdivision  508(eX2)  denies  the  party  seeking  the  disclosure  access  to  the  report 
during  the  in  camera  review.  Upon  determining  that  part  of  the  report  is  not  privileged. 


See  1995  Utah  Laws  S.J.R.  6  (UTAH  R.  OF  Evro.  508(d)). 
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the  court  must  order  the  disclosure  of  the  nonprivileged  portions  under  subdivision 
508(e)(3)(A),  but  the  remaining  portions  may  not  be  disclosed. 

Subdivision  508(f)  imposes  on  the  party  asserting  the  privilege  the  burden  of 
presenting  a  prima  facie  case,  and  the  burden  of  showing  the  report  is  not  privileged  on 
the  party  seeking  disclosure.  Utah  enacted  the  No  Interference  provision  of  the  Oregon 
law  in  subdivision  508(g).  According  to  subdivision  508(h),  the  rule  applies  to  all 
administrative  and  judicial  proceedings  commenced  on  or  after  March  21, 1995. 

Under  subsection  104(1)  of  the  environmental  code,  information  divulged, 
disseminated,  or  otherwise  disclosed  in  violation  of  Rule  508  may  not  be  admitted  as 
evidence  in  any  administrative  or  judicial  proceeding.  Subsection  104(2)  follows  the 
Colorado  and  Texas  laws  to  a  certain  extent  by  imposing  liability  on  any  person, 
including  a  regulatory  employee  or  presiding  hearing  officer,  for  divulging  or 
disseminating  any  information  in  a  report  in  violation  of  Rule  508.  Such  persons  are 
liable  for  any  damages  proximately  caused  by  such  an  unauthorized  disclosure.  This 
subsection  specifies  that  claims  against  a  government  employee  under  the  act  remain 
subject  to  the  Utah  Governmental  Immunity  Act. 

Tracking  the  Colorado  and  Texas  statutes,  subsection  104(3)  provides  that  a 
person,  other  than  the  person  entitled  to  the  privilege,  who  willfully  divulges  or 
disseminates  any  information  fi-om  a  privileged  report  is  guilty  of  a  class  B  misdemeanor, 
subject  to  a  civil  penalty  not  to  exceed  $10,000,  and  subject  to  contempt  penalties  in  a 
judicial  proceeding.  This  subsection  differs  fi’om  the  other  two  laws  by  excepting  any 
information  obtained  or  disseminated  by  a  regulatory  employee,  an  attorney  representing 
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the  department,  a  peace  officer,  criminal  investigator,  prosecuting  attorney,  court  officer 
or  their  agents  or  staff  when  performing  their  duties. 

In  a  unique  provision,  subsection  104(4)  makes  audit  reports  obtained  through  an 
in  camera  review  a  protected  record  tmder  the  Government  Records  Access  and 
Management  Act.  This  subsection  prohibits  a  department  employee  or  attorney 
representing  the  department  from  disclosing  the  report  except  as  specified  in  the 
provisions  in  the  other  act  This  could  be  interpreted  to  mean  that  even  when  a  court 
finds  information  in  a  report  not  privileged,  an  agency  still  must  protect  it  under  this 
provision. 

Subsection  105  repeats  the  evidence  rule  making  an  audit  report  privileged  under 
Rule  508  in  any  administrative  proceeding.  As  noted  above,  subsection  106  outlines  the 
same  in  camera  review  process  as  Rule  508.  Although  not  as  detailed  as  the  Colorado 
and  Texas  laws,  subsection  107(1)  prohibits  the  examination  of  a  person  or  an  officer  or 
employee  of  the  person  who  performs  a  self-evaluation  or  assists  in  the  preparation  of  an 
audit  report  or  a  consultant  hired  to  perform  the  evaluation  or  prepare  the  report.  This 
testimonial  preclusion  can  be  overcome  by  the  consent  of  person  for  whom  the  self- 
evaluation  was  conducted  or  by  a  court  ordering  such  testimony.  Subsection  107(2) 
removes  this  obstacle  if  Rule  508  allows  the  self-evaluation  or  report  to  be  discovered  or 
admissible  as  evidence.  As  in  the  evidence  code,  subsection  108  contains  the  same 
effective  date  for  its  application. 
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Added  in  1996,  subsection  109  provides  limited  immunity  for  regulated  entities  as 
an  incentive  for  voluntary  disclosure  and  compliance.^®  Subsection  109(2)  requires  the 
regulatory  department  to  waive  civil  penalties  for  violations  of  an  environmental  law  or 
requirement  under  the  following  conditions: 

1 .  Derivative  -  a  regulated  entity  discovered  the  noncompliance  through  an 
enviroiunental  self-evaluation; 

2.  Timely  Disclosure  -  a  regulated  entity  voluntarily  disclosed  the 
noncompliance  to  the  department  in  writing  within  ten  days  of  discovering  the 
violation; 

3.  Timely  Correction  -  a  regulated  entity  remedied  or  corrected  the 
noncompliance  within  60  days  of  discovering  the  violation,  or  within  a 
reasonable  amount  of  time  if  the  violation  cannot  be  remedied  within  60  days; 
and 

4.  Prevention  -  the  regulated  entity  submits  to  the  department  a  written  outline  of 
reasonable  steps  it  will  take  to  prevent  a  recurrence.^' 

This  subsection  follows  the  Kentucky  act  by  providing  immunity  for  only  civil  penalties. 

Subsection  109(3)  prohibits  the  regulatory  department  from  waiving  civil 
penalties  in  the  following  circumstances: 

1 .  Due  Diligence  Lacking  -  the  noncompliance  resulted  from  a  lack  of  due 
diligence  in  complying  with  environmental  laws,  taking  into  account  the  size 
and  nature  of  the  regulated  entity; 

2.  Repeated  or  Term  Violation  -  the  noncompliance  is  a  recurrence  of  a  similarly 
caused  specific  violation  or  a  violation  of  the  specific  terms  of  a  judicial  or 
administrative  consent  order  or  agreement; 

3.  Reckless  or  Willful  -  the  noncompliance  resulted  from  reckless  or  willful 
disregard  of  environmental  laws; 


See  1996  Utah  Laws  Ch.  91  (S.B.  149)  (§  19-7-109  defines  a  “regulated  entity”  to  mean  “any  person, 
business,  or  other  entity  subject  to  regulation  under  Title  19,  Environmental  Quality  Code.”). 

See  Utah  Code  Ann.  §  19-7-109(2). 
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4.  Fraud  -  the  regulated  entity  conducted  the  self-evaluation  for  a  fraudulent 
purpose; 

5.  Under  Investigation  -  the  department  had  already  initiated  a  compliance 
investigation  before  the  disclosure  and  the  regulated  entity  was  aware  of  or 
had  been  advised  of  the  investigation; 

6.  Required  Detection  -  the  noncompliance  was  detected  by  a  legally  mandated 
monitoring,  testing,  or  sampling  requirement  prescribed  by  law,  mle,  permit, 
order,  or  consent  agreement;  or 

7.  Harm  or  Endangerment  -  the  noncompliance  caused  serious  actual  harm  or  an 
imminent  and  substantial  endangerment  to  human  health  or  the 
environment"^ 

In  another  variation  from  the  Colorado  law,  subsection  109(4)(a)  authorizes  the 
department  to  seek  a  civil  penalty  to  recover  the  monetary  amount,  resulting  from 
noncompliance,  of  any  economic  benefit  or  competitive  advantage  over  other  similar 
regulated  entities  that  did  achieve  compliance.  Subsection  109(4)(b)  provides  that 
subsection  109(2)  does  not  prohibit  such  action.  In  a  brief  version  of  the  Penalty 
Consideration  provision  found  in  other  audit  laws,  subsection  109(5)  specifies  that  the  act 
does  not  lumt  the  department’s  discretion  to  reduce  penalties  for  noncompliance  in 
instances  that  do  not  fully  qualify  for  the  limited  immunity,  but  in  which  the  department 
decides  merit  an  appropriate  reduction. 


8.  Virginia. 

Also  in  1995,  Virginia  enacted  law  providing  a  volimtary  environmental 
assessment  privilege  and  immunity  from  administrative  and  civil  penalties  for  voluntarily 


^  See  Utah  Code  Ann.  §  19-7-109(3). 
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disclosed  violations.^^  Subsection  1193(A)  defines  the  key  terms  of  “environmental 
assessment”^  and  “document”.^*^  In  a  slight  variation,  the  definition  of  “document” 
contains  the  Prior  Information  and  Endangerment  exclusions,  which  appear  in  separate 
provisions  of  the  other  state  audit  laws.  This  law  does  not  require  the  document,  ie.  audit 
report,  to  be  labeled. 

Subsection  1 193(B)  prohibits  compelling  any  person  involved  in  the  preparation 
of  or  in  possession  of  a  document  to  disclose  the  document  or  information  relating  to  its 
contents,  or  even  the  details  of  its  preparation.  Under  this  subsection,  “[s]uch  a 
document,  a  portion  of  a  docmnent  or  information  is  not  admissible  without  the  written 
consent  of  the  owner  or  operator  in  an  administrative  or  judicial  proceeding  and  need  not 
be  produced  as  a  result  of  an  information  request  of  the  Department  or  other  agency  of 
the  Commonwealth  or  political  subdivision.”^^ 

Restricting  the  application  of  the  privilege,  subsection  1 193(B)  also  provides  that 
it  does  not  cover  a  “document,  portion  of  a  dociunent  or  information”  that  indicates  a 
clear,  imminent  and  substantial  danger  to  the  public  health  or  the  environment  -  a 


See  Va.  Code  ANN.  §§  10.1-1 198,  -1 199  (Michie  1995)  (enacted  by  H.B.  1845, 1994-95  Reg.  Sess.,  on 
Mar.  24,  1995). 

^  See  Va.  Code  Ann.  §  10. 1-1 198A  (defined  to  mean  “a  voluntary  evaluation  of  activities  or  facilities  or 
of  management  systems  related  to  such  activities  or  facilities  that  is  designed  to  identify  noncompliance 
with  environmental  laws  and  regulations,  promote  compliance  with  environmental  laws  and  regulations,  or 
identify  opportunities  for  improved  efficiency  or  pollution  prevention.  An  environmental  assessment  may 
be  conducted  by  the  owner  or  operator  of  a  facility  or  an  independent  contractor  at  the  request  of  the  owner 
or  operator.”). 

See  Va.  Code  Ann.  §  10.1-1 198^4  (defined  to  mean  “information  coUected,  generated  or  developed  in 
the  course  of,  or  resulting  from,  an  environmental  assessment,  including  but  not  limited  to  field  notes, 
records  of  observation,  findings,  opinions,  suggestions,  conclusions,  drafts,  memoranda,  drawings, 
photographs,  videotape,  computer-generated  or  electronically  recorded  information,  maps,  charts,  graphs 
and  surveys.  ‘Document’  does  not  mean  information  generated  or  developed  before  the  commencement  of 
a  voluntary  environmental  assessment  showing  noncompliance  with  environmental  laws  or  regulations  or 
demonstrating  a  clear,  imminent  and  substantial  danger  to  the  public  health  or  environment”). 

^  See  Va.  Code  Ann.  §  10.  l-l  198.B 
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situation  seemingly  already  addressed  in  the  definitions  subsection.  In  addition,  this 
subsection  provides  that  the  privilege  does  not  extend  to  a  document  or  portion  of  a 
document  required  by  law  or  prepared  independently  of  the  assessment  process.  The 
Virginia  law  specifies,  as  another  exception  to  the  privilege,  that  it  does  not  shelter  a 
document  collected,  generated  or  developed  in  bad  faith.  This  subsection  also  includes 
the  No  Interference  provision  of  the  Oregon  law. 

Almost  identical  to  the  Colorado  act,  subsection  1198(C)  places  the  prima  facie 
burden  on  the  party  asserting  the  privilege  and  the  burden  of  proving  an  exception  on  the 
party  seeking  disclosure.  This  subsection  also  matches  the  Colorado  provision  for  a 
hearing  officer  or  a  coiut  to  conduct  an  in  camera  review  of  the  relevant  portions  of  a 
document  or  information  to  determine  the  applicability  of  an  exception,  provided  any 
party  establishes  that  probable  cause  exists,  based  on  independent  knowledge,  to  believe  a 
listed  exception  applies  to  all  or  a  portion  of  a  document  or  information.  Differing 
slightly,  this  subsection  allows  the  party  to  make  the  requisite  showing  to  an  informal 
fact-finding  proceeding  held  pursuant  to  section  9-6.14:1 1,  a  formal  hearing  pursuant  to 
section  9-6.14:12,  or  a  judicial  proceeding.  This  subsection  also  provides  that  the  court 
or  hearing  examiner  may  have  access  to  the  relevant  portions  of  a  document  subject  to 
conditions  necessary  to  ensure  confidentiality. 

As  does  the  Colorado  law,  subsection  1 198(C)  also  prohibits  a  moving  party,  who 
obtains  access  to  the  document  or  information,  fi-om  divulging  any  information  from  the 
document  or  other  information,  except  as  the  court  or  hearing  examiner  specifically 
authorizes.  Virgima  did  not  follow  the  Colorado  act  by  imposing  liability  for  violating 
this  subsection. 
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Virginia  qualified  its  immunity  provision  in  subsection  1 199  by  adding  the 
provision  that  any  action  imder  that  subsection  must  be  consistent  with  the  requirements 
imposed  by  federal  law.  The  subsection  then  specifies  that  any  person  who  voluntarily 
discloses  information  to  a  state  or  local  regulatory  agency  relating  to  a  violation  of  an 
environmental  statute,  regulation,  permit,  or  administrative  order  shall  have  immunity 
fi'om  administrative  or  civil  penalty  under  such,  statute,  regulation,  permit,  or 
administrative  order.  Thus,  the  immunity  protection  is  not  as  broad  as  that  granted  by 
Texas  or,  even,  Colorado,  since  it  does  not  extend  to  any  criminal  violations. 

Subsection  1199  provides  that  to  be  voluntary  the  disclosure  must  satisfy  the 
following  conditions: 

1 .  Not  Required  -  it  is  not  otherwise  required  by  law,  regulation,  permit,  or 
administrative  order; 

2.  Prompt  -  it  is  made  promptly  after  learning  of  the  violation  through  the 
voluntary  assessment; 

3.  Satisfactory  Correction  -  the  person  making  the  disclosure  corrects  the 
violation  in  a  diligent  manner  pursuant  to  a  compliance  schedule  submitted  to 
the  appropriate  state  or  local  regulatory  agencies  indicating  such  diligence.^’ 

Although  this  subsection  does  not  provide  for  the  regulatory  agency  approval  of  the 

compliance  schedule,  as  does  Miimesota,  it  does  require  correction  of  the  noncompliance 

and  not  just  the  initiation  of  appropriate  remedies. 

As  another  restriction  on  the  grant  of  immunity,  subsection  1 199  specifies  that  a 
person  found  to  have  acted  in  bad  faith  when  making  the  voluntary  disclosure  will  not 
receive  the  protection.  While  this  provision  may  not  be  broad  enough  to  exclude  persons 
with  previous  violations  in  the  recent  past,  it  seems  to  cover  the  Fraud  exception. 
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Subsection  1 199  also  provides  that  the  act  does  not  bar  a  civil  action  against  an  owner  or 
operator  to  recover  damages  for  injury  to  person  or  property. 

9.  Wyoming. 

Wyoming  also  joined  the  audit  law  movement  in  1995  by  adopting  an 
environmental  audit  privilege  statute  which,  in  addition,  grants  immunity  from  civil 
penalties  for  voluntarily  reported  violations.^®*  Subsection  1 105(a)(i)  defines 
environmental  audit”  to  have  the  same  meaning  as  the  Oregon  law,  except  it  adds  that 
the  audit  must  be  completed  within  180  days  and  that  the  act  does  not  authorize 
uninterrupted  environmental  audits.  Under  subsection  1 105(a)(ii),  an  “environmental 
audit  report”  means  the  same  thing  as  provided  in  the  Oregon  act,  with  the  exception  that 
it  must  incorporate  the  three  specified  components  the  Oregon  law  allows  the  report  to 
contain. 

Subsection  1 105(b)  creates  a  privilege  to  protect  the  confidentiality  of  voluntary 
environmental  audits  of  compliance  programs  and  management  systems.  Under 
subsection  1 105(c),  the  audit  report  is  privileged  and  not  admissible  in  civil,  criminal,  or 
administrative  proceedings.  The  privilege  does  not  apply  under  subsection  1 105(c)(i)  if 
the  owner  or  operator  waives  the  privilege  in  whole  or  in  part.  Seeking  to  introduce  any 
part  of  a  report  as  evidence  in  any  proceeding,  including  reporting  a  violation  under  the 
immunity  provision  of  the  act,  waives  the  privilege  only  with  respect  to  the  portions  of 
the  report  sought  to  be  introduced. 

See  Va.  Code  Ann.  §  lO.M  199. 

^  WYO.  STAT.  §§  35-1 1-1 105,  -1 106  (1977Xenacted  by  S.B.  96, 53rd  Leg.  1st  Sess.  (1995)  on  Mar. 

24, 1995). 
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Differing  from  the  Oregon  act  which  mandates  disclosure,  subsection  1 105(c)(ii) 
excepts  from  the  privilege  all  or  part  of  the  report  that  a  court  or  hearing  officer  may 
require  to  be  disclosed  in  a  civil  or  administrative  proceeding  after  conducting  an  in 
camera  review.  The  discretionary  grounds  for  requiring  disclosure  include  the  Fraud 
exception.  Unqualified  exception,  and  Unsatisfactory  Corrective  Action  exception 
outlined  in  the  Oregon  statute.  Wyoming  added  in  this  subsection,  as  another  basis  for 
requiring  disclosure,  a  determination  that  the  report  contains  information  demonstrating 
a  substantial  threat  to  the  public  health  or  environment  or  damage  to  real  property  or 
tangible  personal  property  in  areas  outside  of  the  facility  property.”^" 

In  a  criminal  proceeding,  subsection  1 105(c)(iii)  permits  but  does  not  direct  the 
court  to  require  disclosure  of  all  or  a  part  of  the  report  if  it  determines,  after  an  in  camera 
review  outlined  in  paragraphs  (c)(v)  through  (ix),  that  any  of  the  exceptions  described 
above  apply.  Slightly  less  stringent  than  the  Necessary  Circumstances  provision  of  the 
Oregon  act,  this  subsection  specifies  that  the  court  may  require  disclosure  if  the  report 
contains  evidence  relevant  to  the  commission  of  a  criminal  offense  under  state  or  federal 
environmental  law,  the  prosecutor  has  a  need  for  the  information,  which  is  not  otherwise 
available,  and  the  prosecutor  cannot  obtain  the  substantial  equivalent  of  the  information 
by  any  means  without  incurring  unreasonable  cost  and  delay.  Thus,  the  prosecutor  need 
not  establish  a  compelling  need  for  the  information. 

Subsection  1 105(c)(iv)  allocates  the  burden  of  proof  in  a  manner  identical  to  the 
Oregon  law.  Likewise,  subsection  1 105(c)(v)  provides  the  same  Probable  Cause 
authority  to  the  prosecutor.  Subsection  1 105(c)(vi)  varies  from  the  Oregon  procedure  by 

^  See  Wyo.  Stat.  §  35-1 1-1 105(cXiiXD). 
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granting  only  twenty  days  for  the  owner  or  operator  to  file  the  petition  requesting  review 
or  to  waive  the  privilege  if  it  does  not.  Under  subsection  1 105(c)(vii),  the  court  has  only 
30  days  to  issue  the  Scheduling  and  Protective  orders  described  in  the  Oregon  law.  This 
subsection  contains  the  same  Limited  Access  and  Restrictive  Use  provisions  that  apply  to 
prosecutors  preparing  for  the  hearing.  Also  in  accordance  with  the  Oregon  statute, 
subsection  1 105(c)(viii)  includes  the  Stipulation  provision  and  subsection  1 105(c)(ix) 
permits  only  Relevant  Disclosure  orders. 

Wyoming  chose  to  follow  the  Colorado  act  in  subsection  1 105(d),  which 
identifies  the  automatic  exclusions  fi'om  the  privilege.  This  subsection  specifies  that  the 
privilege  does  not  extend  to  Required  Information,  Agency  Obtained  Information, 
Independent  Information,  Prior  Information,  or  Subsequent  and  Independent  Information. 
In  subsection  1 105(e),  Wyoming  adopted  the  No  Interference  provision  of  the  Oregon 
law. 

Subsection  1 106(a)  contains  the  immunity  provision,  which  prevents  the 
regulatory  department  fi-om  seeking  civil  penalties  or  injunctive  relief  for  a  violation 
voluntarily  reported  to  the  department  by  an  owner  or  operator  of  a  regulated  facility 
within  60  days  of  the  completion  date  of  the  audit.  Similar  to  the  Kentucky,  Utah,  and 
Virginia  laws  in  that  it  applies  only  to  civil  penalties,  this  subsection  differs  by 
precluding  injunctive  relief.  The  immunity  protection  does  not  provide  shelter  in  the 
following  circumstances: 

1 .  Under  Investigation  -  the  facility  is  under  investigation  at  the  time  the 
violation  is  reported  for  violating  state  environmental  law; 
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2.  Unsatisfactory  Correction  -  the  owner  or  operator  fails  to  take  action  to 
eliminate  the  violation  within  the  time  frame  specified  in  an  order  affirmed  by 
the  council  or  otherwise  made  final  pursuant  to  W.S.  35-1 1-701 (cXii); 

3.  Reckless  -  the  violation  results  from  gross  negligence  or  recklessness;  or 

4.  Delegation  Requires  -  the  department  has  assumed  primacy  over  a  federally 
delegated  environmental  law  and  a  waiver  of  penalty  authority  would  result  in 
a  less  stringent  state  program  or  the  waiver  violates  any  federal  rule  or 
regulation  required  to  maintain  state  primacy.  If  a  federally  delegated 
program  requires  the  imposition  of  a  penalty  for  a  violation,  the  voluntary 
disclosure  of  the  violation  shall,  to  the  extent  permitted  under  federal  law  or 
regulation,  mitigate  the  amount  of  the  penalty.^™ 

Under  subsection  1 106(b),  reporting  a  violation  does  not  qualify  for  immunity 
protection  if  federal,  state,  or  local  environmental  law  requires  the  report  or  if  it  is 
mandatory  under  any  order  of  the  council  or  any  court.  Subsection  1 106(c)  permits 
seeking  injunctive  relief  under  W.S.  35-11-115,  notwithstanding  subsection  1 106(a). 

Following  the  Colorado  law  exactly,  subsection  1 106(d)  makes  the  immunity 
provision  inapplicable  to  owners  or  operators  with  a  pattern  of  continuous  or  repeated 
violations,  including  a  pattern  demonstrated  by  multiple  settlement  agreements.  The 
legislation  enacting  the  audit  law  contains  a  provision  similar  to  the  Minnesota  statute  in 
that  it  requires  the  regulatory  agency  to  prepare  an  annual  report  to  the  joint  minerals, 
business  and  economic  development  interim  committee  as  to  the  effectiveness  of  the  act 
and  whether  the  process  adopted  meets  the  findings  and  purposes  of  the  act.”'  Although 
it  does  not  contain  a  sunset  provision,  the  act  obliges  the  committee  to  report  its  findings 
and  recommendation  to  the  legislature  during  the  1998  budget  session  and  every  two 
years  thereafter. 


See  Wyo.  STAT.  §  35-1 1-1 106(a). 

”•  See  1995  Wyo.  Sees.  Laws  ch.  58,  §  5. 
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10.  Michigan. 

On  March  15,  1996,  Michigan  adopted  its  audit  law  that  borrows  different 
provisions  from  other  states’  laws  and  adds  a  few  unique  twists  of  its  own  in  granting 
both  privilege  and  immunity  protections.^”  Section  14801  defines  the  key  terms 
“environmental  audit”^”  and  “environmental  audit  report”.”^  These  definitions  vary  from 
the  Oregon  law  by  expanding  the  purposes  for  an  audit  and  mandating  the  inclusion  of 
supporting  information  in  the  report. 

Under  subsection  14802(1),  facility  owners  or  operators,  or  their  employees  or 
agents,  may  conduct  an  environmental  audit  and  create  an  environmental  audit  report  at 
any  time.  Subsection  14802(2)  makes  such  a  report  privileged  and  protected  from 
disclosure.  Embellishing  the  automatic  exclusions  of  the  Oregon  statute,  subsection 
14802(3)  withholds  the  protection  from  any  of  the  following  materials  regardless  of 
whether  the  reports  includes  them: 


See  1996  Mich.  Leg.  Serv.  P.A.  132  (S.B.  728XWestXto  be  codified  at  MiCH.  COMP.  Laws  Ann.  SS 
324.14801  to-14810XenactedMar.  15, 1996).  ” 

See  Mich.  Comp.  Laws  Ann.  §  324.14801(a)  (defined  to  mean  “a  voluntary  and  internal  evaluation 
conducted  on  or  after  the  effective  date  of  this  part  of  1  or  more  facilities  or  an  activity  at  1  or  more 
facilities  regulated  under  state,  federal,  regional,  or  local  laws  or  ordinances,  or  of  environmental 
management  systems  or  processes  related  to  the  facilities  or  activity  or  of  a  previously  corrected  specific 
instance  of  noncompliance,  that  is  designed  to  identify  historical  or  current  noncompliance  and  prevent 
noncompliance  or  improve  compliance  with  1  or  more  of  these  laws,  or  to  identify  an  environmental 
hazard,  contamination,  or  other  adverse  environmental  condition,  or  to  improve  an  environmental 
management  ^stem  or  process.”). 

See  Mich.  Comp.  Laws  Ann.  §  324.14801(b)  (defined  to  mean  “a  document  or  a  set  of  documents, 
each  labeled  at  fte  time  it  is  created  ‘environmental  audit  report:  privileged  document’  and  created  as  a 
result  of  an  environinentel  audit  An  environmental  audit  report  shall  include  supporting  information. 
Suppor^g  information  may  include  field  notes,  records  of  observations,  findings,  opinions,  suggestions, 
conclusions,  drafts,  memoranda,  follow-up  reports,  drawings,  photographs,  computer  generated  or 
electronically  recorded  information,  maps,  charts,  graphs,  and  surveys,  if  the  supporting  information  or 
documents  are  created  or  prepared  for  Ae  primary  purpose  and  in  the  course  of  or  as  a  result  of  an 
environmental  audit  An  environmental  audit  report  may  also  include  an  implementation  plan  diat 
addresses  correcting  past  noncompliance,  improving  current  compliance,  improving  an  environmental 
management  system,  and  preventing  future  noncompliance,  as  appropriate.”)  (emphasis  mine). 
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1 .  Required  Information  -  documents,  communication,  data,  reports,  or  other 
information  that  a  statute,  rule,  ordinance,  permit,  order,  consent  agreement,  or 
other  law  requires  to  be  made  available  or  reported  to  a  regulatory  agency  or 
any  other  person; 

2.  Agency  Obtained  Information  -  information  obtained  by  observation, 
sampling,  or  monitoring  by  any  regulatory  agency; 

3.  Pretreatment  Results  -  pretreatment  monitoring  results  which  a  publicly 
owned  treatment  works  or  control  authority  requires  an  industrial  user  to 
report  to  it,  including,  but  not  limited  to,  results  establishing  a  violation  of  the 
industrial  user’s  discharge  permit  or  applicable  local  ordinance; 

4.  Independent  Information  -  information  legally  obtained  from  a  source 
independent  of  the  audit  or  from  a  person  who  did  not  obtain  the  information 
from  the  report;  or 

5.  Maintenance  Records  -  machinery  and  equipment  records.^^* 

The  Pretreatment  Results  and  Maintenance  Records  exclusions  are  unique  among  the 
state  laws. 

Subsection  1402(4)  follows  the  Colorado,  Kansas,  and  Texas  approach,  to  a 
certain  extent,  by  prohibiting  compelled  testimony  from  a  person  conducting  an  audit  and 
the  person  to  whom  the  audit  results  were  disclosed.  This  subsection  limits  the  protection 
to  testimony  regarding  any  information  obtained  solely  through  the  audit  that  is  part  of  a 
privileged  portion  of  the  report.  Subject  to  the  specified  exclusions,  the  privileged 
portions  of  a  report  are  not  subject  to  discovery  and  are  not  admissible  as  evidence  in  any 
civil,  criminal,  or  administrative  proceeding 

Under  subsection  1403(1),  the  person  for  whom  the  report  was  prepared  may 
expressly  waive  the  privilege  and  may  restrict  the  waiver  to  specific  portions  of  the 
report.  Adopting  a  selective  waiver  provision  similar  to  the  Kansas  act,  but  not  as 


See  Mien  Comp.  Laws  Ann.  §  324.14802(3). 


132 


detailed  as  the  Texas  law,  subsection  14803(2)  provides  that  the  person  for  whom  the 
report  was  prepared  or  that  person’s  employee  or  agent  does  not  waive  the  privilege  by 
disclosing  the  report  or  information  generated  during  the  audit  to  an  employee  or  legal 
representative  of  the  person  or  an  agent  of  the  person  retained  to  address  matters  raised  by 
the  audit  Nor  does  disclostue  under  the  following  circumstances  waive  the  privilege: 

1 .  Confidential  Business  -  a  disclosure  made  under  the  terms  of  a  confidentiality 
agreement  between  the  person  for  whom  the  report  was  prepared  and  a  partner 
or  potential  partner,  or  a  transferee  or  potential  transferee  of,  or  a  lender  or 
potential  lender  for,  or  a  trustee  of,  the  business  or  facility  audited,  or  a 
disclosure  made  between  a  subsidiary  and  a  parent  corporation  or  between 
members  of  a  partnership,  joint  venture,  or  other  similarly  related  entities;  or 

2.  Government  -  a  disclosure  made  imder  the  terms  of  a  confidentiality 
agreement  between  governmental  officials  and  the  person  for  whom  the  report 
was  prepared.^^* 

Michigan  created  a  unique  process,  vaguely  resembling  the  Indiana  law,  for  law 
enforcement  officials  to  obtain  an  audit  report.  Under  subsection  14804(1),  state  or  local 
law  enforcement  authorities  must  make  a  written  request  delivered  by  certified  mail  or  a 
demand  by  lawful  subpoena  for  disclosure  of  an  audit  reporL  Claiming  the  privilege 
accorded  by  this  law,  a  person  may  make  a  written  objection  to  the  disclosure  within 
thirty  business  days  after  receiving  the  request  or  subpoena.  A  law  enforcement  official, 
upon  receipt  of  the  objection,  may  file  with  the  circuit  court,  and  serve  upon  the  person,  a 
petition  requesting  an  in  camera  hearing  to  determine  whether  the  report  or  portions  of  it 
are  privileged  or  subject  to  disclosure.  This  subsection  requires  the  motion  to  made  in 
camera  and  under  seal.  The  person  who  could  assert  the  privilege  waives  it  by  not 
making  an  objection. 

See  Mich.  Comp.  Laws  Ann.  §  324.14803(3). 
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Subsection  14804(2)  requires  the  person  asserting  the  privilege,  once  the  petition 
is  filed,  to  provide  the  court  a  copy  of  the  report  and,  during  the  in  camera  hearing,  to 
provide  mformation  relating  to  the  year  the  audit  report  was  prepared,  the  identity  of  the 
person  conducting  the  audit,  the  name  of  the  audited  facility  or  facilities,  and  a  brief  ■ 
description  of  the  portion(s)  of  the  report  for  which  privilege  is  claimed.  Upon  the  filing 
of  such  a  petition,  the  court  must,  pursuant  to  subsection  14804(3),  issue  a  Scheduling 
order  under  seal  similar  to  the  Oregon  law.  Both  counsel  for  the  law  enforcement  agency 
and  the  person  asserting  the  privilege  shall  participate  in  the  in  camera  hearing,  but  shall 
not  disclose  the  contents  of  the  report  except  under  court  order. 

Under  subsection  14804(4),  afier  in  camera  review,  the  court  must  require 
disclosure  of  material  asserted  to  be  privileged,  if  it  determines  either  of  the  following 
conditions  exist: 

1 .  Fraud  -  the  privilege  is  asserted  for  a  finudulent  purpose;  or 

2.  Unsatisfactory  Correction  -  the  material  shows  evidence  of  noncompliance, 
even  if  subject  to  the  privilege,  and  the  owner  or  operator  failed  to  take 
corrective  action  or  eliminate  any  violation  of  law  identified  during  the  audit 
within  a  reasonable  time,  but  not  exceeding  three  years  after  discovering  the 
noncompliance  or  violation,  unless  a  longer  period  of  time  is  set  forth  in  a 
compliance  schedule  in  an  order  issued  by  the  regulatory  department,  after 
notice  in  the  department’s  calendar,  and  following  the  department’s 
determination  that  acceptable  progress  is  being  made.^” 

The  Unqualified  exception  of  the  Oregon  law  does  not  appear  in  this  subsection  which 

mandates  disclosure,  but  subsection  14804(5)  includes  it  as  a  basis  upon  which  the  court 

may  require  the  disclosure  of  material  asserted  to  be  privileged. 


See  Mica  COMP.  Laws  Ann.  §  324.14804(4). 
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In  another  unique  provision  covering  an  application  for  leave  to  appeal  a  finding 
that  the  material  is  not  privileged,  subsection  14804(6)  allows  the  court  to  specifically 
determine  whether  all  or  a  portion  of  the  material  asserted  to  be  privileged,  as  well  as  the 
motions  and  pleadings,  shall  be  kept  under  seal  during  the  pendency  of  the  appeal. 
Otherwise,  this  subsection  requires  the  disclosure  of  such  information. 

Subsection  14805(1)  also  pertains  to  law  enforcement  authorities  obtaining  an 
audit  report;  however,  this  provision  covers  seizure  of  the  report  pursuant  to  a  search 
warrant  under  circumstances  authorized  by  the  code  of  criminal  procedure,  specifically 
sections  760.1  to  760.21  of  the  Michigan  Compiled  Laws.  Under  this  subsection,  law 
enforcement  authorities,  upon  seizure  of  the  report,  must  immediately  place  it  under  seal 
and  file  it  with  the  court  authorizing  the  search  warrant.  This  subsection  requires  the 
authorities  or  the  court  to  notify  any  person  eligible  to  assert  the  privilege  of  the  filing. 
Only  if  the  court  orders  disclosure  under  section  14804  or  the  privilege  is  waived  under 
section  14803  can  the  law  enforcement  authorities  inspect,  review,  or  disclose  the 
contents  of  the  report.  The  remainder  of  section  14805  specifies  the  exact  same 
procedure  as  provided  in  subsections  14804(2)  through  (6). 

Under  subsection  14806(1),  a  person  asserting  the  privilege  bears  the  burden  of 
proving  a  prima  facie  case  for  establishing  entitlement  to  the  privilege.  Judged  by  a 
preponderance  of  the  evidence  similar  to  the  Kansas  act,  a  person  seeking  disclosure  of 
the  report  must  prove  that  the  privilege  does  not  exist  under  the  act.  Subsection  14806(2) 
adopts  the  Stipulation  provision  of  the  Oregon  act.  Also  consistent  with  the  Oregon  law, 
subsection  14806(3)  authorizes  the  court  to  order  Relevant  Disclosure. 
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In  another  provision  peculiar  to  the  Michigan  act,  section  14807  specifies  that  a 
person  who  uses  the  act  to  commit  fraud  is  guilty  of  a  misdemeanor  punishable  by  a  fine 
of  not  more  than  $25,000.00.  Section  14808  employs  the  No  Interference  provision 
found  in  the  Oregon  statute. 

Following  the  Colorado  approach,  subsection  14809(1)  grants  immunity  from 
administrative  or  civil  penalties  and  fines  and  from  criminal  penalties  and  fines  for 
negligent  acts  or  omissions  under  Michigan  environmental  laws  and  rules,  provided  the 
person  voluntarily  discloses  the  violations  to  the  appropriate  regulatory  agency.  This 
subsection  clarifies  that  it  does  not  extend  immunity  from  criminal  penalties  and  fines  for 
gross  negligence.  In  addition,  this  subsection  requires  the  person  making  the  voluntary 
disclosure  to  provide  information  supporting  the  claim  at  the  time  of  making  the 
disclosure  to  the  agency. 

To  qualify  as  voluntary  imder  subsection  14809(1),  the  following  conditions  must 
be  satisfied: 

1.  Prompt  -  the  disclosure  is  made  promptly  after  the  person  learns  of  the 
information  disclosed; 

2.  Satisfactory  Correction  -  the  person  initiates  an  appropriate  and  good  faith 
effort  to  achieve  compliance,  pursues  compliance  with  due  diligence,  and 
promptly  corrects  the  noncompliance  or  condition  after  discovering  the 
violation.  Submitting  a  complete  permit  application  within  a  reasonable  time 
constitutes  appropriate  and  good  faith  efforts  to  correct  noncompliance  due  to 
failure  to  obtain  a  permit; 

3.  Derivative  -  the  disclosure  of  information  arises  out  of  an  environmental  audit; 

4.  Before  Investigation  -  the  person  conducts  the  audit  prior  to  learning  that  a 
regulatory  agency  is  investigating  potential  violations;”* 

See  Mich.  Comp.  Laws  Ann.  §  324.14809(1). 
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This  subsection  does  not  impose  the  two  year  time  limit  or  the  Cooperation  condition 
specified  in  the  Colorado  act  although  it  does  include  the  Permit  Correction  provision. 

As  with  the  Colorado  law,  subsection  14809(2)  creates  a  rebuttable  presumption 
that  disclosure  under  the  act  is  voluntary.  Rebutting  the  presumption  requires  an 
adequate  showing  to  the  administrative  hearing  ofiBcer  or  appropriate  trier  of  fact  that  the 
disclosure  does  not  qualify  under  the  conditions  set  forth  above.  This  subsection  imposes 
the  burden  of  rebutting  the  presumption  on  the  regulatory  agency,  as  does  the  Colorado 
statute.  Slightly  different  from  the  Colorado  law,  this  subsection  specifies  that  only  a 
determination  that  disclosure  is  not  voluntary  shall  be  considered  final  agency  action 
subject  to  judicial  review. 

Under  subsection  14809(3),  unless  a  final  determination  is  made  that  the 
disclosure  was  not  voluntary,  a  notice  of  violation  or  cease  and  desist  order  shall  not 
include  any  administrative  or  civil  penalty  or  fine  or  any  criminal  penalty  or  fine  for 
negligent  acts  or  omissions  against  the  person  making  the  disclosure.  Subsection 
14809(4)  removes  the  shelter  of  immunity  from  a  person  found  by  a  court  or 
administrative  law  judge  to  have  knowingly  committed  a  criminal  act.  In  this  subsection, 
Michigan  adopted  the  exact  same  exclusion  from  immunity  as  Colorado  did  for  a  Pattern 
of  Violations,  including  that  demonstrated  by  Multiple  Settlement  Agreements. 

However,  this  subsection  differs  by  requiring  the  court  or  administrative  law  judge  to 
base  the  decision  on  the  compliance  history  of  the  specific  facility  at  issue. 

In  the  same  vein  as  the  laws  in  Kansas,  Minnesota,  and  Utah,  subsection  14809(5) 
provides  that  where  a  good  faith  effort  was  made  to  disclose  and  correct  a  violation 
discovered  in  a  voluntary  audit,  but  the  person  fails  to  meet  all  of  the  conditions  for 
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voluntary  disclosure,  the  regulatory  and  law  enforcement  authorities  shall  consider  the 
nature  and  extent  of  any  good  faith  efforts  in  determining  the  appropriate  enforcement 
action  and  must  mitigate  any  civil  penalties  if  one  or  more  of  the  conditions  for  voluntary 
disclosure  is  established.  Subsection  14809(6)  specifies  that  any  immunity  provided  does 
not  eliminate  a  person’s  responsibilities  under  applicable  law  to  correct  the  violation, 
conduct  necessary  remediation,  or  pay  damages.  Under  section  14809a,  nothing  in  the 
act,  except  for  the  immunity  provided  in  section  14809,  limits  or  affects  the  authority  in 
any  other  part  of  the  act  or  in  any  other  provision  of  law. 

As  a  unique  provision,  subsection  148 10(1)  directs  the  regulatory  department  to 
establish  and  maintain  a  data  base  of  voluntary  disclosures  made  under  the  act.  It  also 
specifies  that  the  database  must  include  the  number  of  voluntary  disclosures  maHp 
aimually  and  summarize  imder  general  categories  the  types  of  violations  and  the  time 
needed  to  achieve  compliance.  Furthermore,  the  department  is  obligated  to  publish  a 
report  containing  the  information  in  the  database  aimually. 

Somewhat  similar  to  the  Minnesota  and  Wyoming  acts,  subsection  14810(2) 
provides  that,  within  five  years  of  the  act  becoming  effective,  the  regulatory  department 
must  prepare  and  submit  to  the  appropriate  standing  committees  of  the  legislature  a  report 
evaluating  the  effectiveness  of  the  act  and  specifically  describing  whether  it  has  been 
effective  in  encouraging  the  use  of  environmental  audits  and  in  identifying  and  correcting 
environmental  problems  and  conditions.  These  last  two  provisions  relate  directly  to  the 
point  of  this  thesis. 
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11.  New  Hampshire. 


New  Hampshire  also  passed  environmental  audit  legislation  in  1996.  Offering 
both  protections  of  privilege  and  immunity,  the  law  became  effective  July  Ist.^’’ 
Subsection  147-E:1  provides  key  definitions  for  “auditor”,^*®  “environmental  audit”, 
“environmental  audit  report”,’®  and  “person”.’®  Two  distinguishing  features  of  these 
definitions  are  the  requirement  to  include  the  preparation  date  in  the  report  and  the 
apparent  exclusion  of  federal  governmental  entities  fi-om  the  protections  accorded. 

In  contrast  with  the  Oregon  act,  but  generally  similar  to  the  Kentucky  law, 
subsection  147-E:2  requires  the  audit  report  to  have  the  following  components: 

1 .  Audit  Plan  -  a  written  plan  prepared  by  or  on  behalf  of  the  regulated  entity 
before  commencing  the  audit  which  identifies  the  proposed  auditor,  and  with 
specificity  the  scope  of  the  audit,  the  anticipated  date  for  initiating  the  audit, 
and  the  anticipated  completion  date  of  the  audit,  which  may  not  under  any 
circumstances  be  more  than  six  months  fi'om  the  date  of  commencement; 

2.  Audit  Results  -  documents  prepared  by  the  auditor  which  must  include  the 
information  or  a  summary  of  the  information  generated  during,  or  as  a  result 
of,  the  audit  and  the  conclusions  and  recommendations  made  during  or  as  a 
result  of  the  audit,  along  with  all  exhibits  and  appendices.  If  generated  or 
developed  in  the  course  of  and  by  reason  of  an  audit,  the  documents  may 
include  supporting  information  such  as,  field  notes  and  records  of 


See  1996  N.H.  Laws  Ch.  4  (H.B.  275Xto  be  codified  at  N.H.  REV.  Stat.  Ann.  S  147-E.i  to  - 
E:9XenactedMar.  18, 1996) 

See  N.H.  REV.  STAT.  ANN.  §  147-E:1, 1  (defined  to  mean  “the  person  or  persons  engaged  or  designated 
by  the  regulated  entity  to  conduct  an  environmental  audit  and  may  include  officers  or  employees  of  the 
regulated  entity  or  independent  contractors  hired  for  that  purpose.). 

See  N.H.  REV.  STAT.  ANN.  §  147-E:1,  IV  (defined  to  mean  “a  voluntary,  objective,  and  comprehensive 
evaluation  of  one  or  more  facilities,  activities,  or  management  systems  related  to  such  hicilities  or  activities 
that  is  undertaken  specifically  to  identify  areas  of  noncompliance  and  to  improve  compliance  with  one  or 
more  environmental  laws.). 

See  N.H.  Rev.  Stat.  Ann.  §  147-E:1,  V  (defined  to  mean  “a  certain  set  of  documents,  each  labeled 
‘environmental  audit  report:  privileged  document’  and  bearing  the  date  of  preparation,  prepared  in 
connection  with  an  environmental  audit”). 

See  N.H.  REV.  STAT.  ANN.  §  147-E:1,  VIII  (defined  to  mean  “any  individual,  or  any  business  entity, 
including  a  trust  firm,  joint  stock  company,  corporation  (including  a  government  corporation),  partnership, 
association,  or  any  political  subdivision  of  the  state.”). 
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observations,  findings,  opinions,  suggestions,  conclusions,  drafts,  memoranda, 
drawings,  photographs,  computer-generated  or  electronically  recorded 
information,  maps,  charts,  graphs,  and  surveys; 

3.  Analysis  -  documents  prepared  by  the  regulated  entity  analyzing  portions  or 
all  of  the  audit  documents  and  discussing  implementation  matters;  and 

4.  Implementation  j*lan  -  documents  prepared  by  the  auditor  constituting  an 
implementation  plan.  The  plan  must  identify  areas  of  noncompliance  with 
environmental  law,  including  conditions  which  may  impose  a  duty  to  report 
imder  environmental  law;  provided,  however,  that  identification  of 
noncompliance  shall  not  be  construed  as  evidence  of  noncompliance,  as  an 
admission  of  liability,  or  as  a  legal  opinion.  In  addition,  the  plan  must  include 
recommended  actions  to  correct  such  areas  of  noncompliance  and 
recommendations  for  preventing  recurrence  of  the  identified 
noncompliance.^” 

Under  subsection  E:3,  an  audit  report,  prepared  pursuant  to  the  act  and  after  its 
effective  date,  shall  be  privileged  and  not  discoverable  or  admissible  as  evidence  in  any 
civil,  criminal,  or  administrative  proceeding,  except  as  specified  in  the  act.  This 
subsection  permits  the  regulated  entity  or  its  agents  to  claim  the  privilege.  Although  an 
auditor  who  is  not  an  officer,  employee,  or  agent  of  the  regulated  entity  has  authority  to 
assert  the  privilege,  the  auditor  may  not,  under  any  circumstances,  waive  the  privilege. 

As  in  the  Oregon  statute,  subsection  E;4, 1(a)  recognizes  an  exception  to  the 
privilege  if  the  regulated  entity  waives  it  either  expressly  or  implicitly.  Unique  to  the 
New  Hampshire  law,  inadvertent  disclosure  does  not  defeat  a  claim  of  privilege. 

Subsection  E:4, 1(b),  similar  to  the  Kentucky  act,  specifies  that  by  seeking  to  introduce  all 
or  a  part  of  the  report  the  regulated  entity  waives  the  privilege  for  the  entire  report 

The  privilege  also  does  not  apply,  under  subsection  E:4,  II,  when  the  report 
indicates  noncompliance  and  appropriate  efforts  to  achieve  compliance  are  not  promptly 


See  N.H.  Rev.  STAT.  Ann.  §  147-E:  1 . 
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initiated  and  diligently  pursued  after  discovery.  In  consonance  with  the  statutes  of 
Colorado,  Kentucky,  and  Utah,  subsection  E:4,  III  excepts  firom  the  privilege  reports 
revealing  a  threat  of  imminent  and  substantial  harm  to  public  health  or  the  environment. 

Under  subsection  E:4,  IV(a),  in  a  civil,  criminal,  or  administrative  proceeding,  the 
privilege  does  not  apply  if  the  appropriate  court,  after  an  in  camera  review,  determines: 

1.  Fraud  -  the  audit  was  undertaken  for  a  fiaudulent  purpose,  including  without 
limitation  the  use  of  the  privilege  to  avoid  disclosing  to  regulators  violations 
known  by  the  regulated  entity  to  exist  or  reasonably  believed  to  exist;  or 

2.  After  Investigation  -  the  regulated  entity  commenced  the  audit  after  learning 
of  or  receiving  official  notice  of  an  impending  government  inspection  or 
investigation.^** 

This  subsection,  in  contrast  with  the  other  audit  laws,  explains  what  the  statute  means  in 
reference  to  “fiaudulent  purpose”. 

Somewhat  similar  to  the  Oregon  act,  subsection  E:4,  IV(b)  specifies  that  a  court, 
in  a  criminal  proceeding  only,  may  find  material  excepted  from  the  privilege  if  it  shows 
evidence  of  a  criminal  offense  and  the  prosecutor  establishes  a  compelling  need  for  the 
information  which  is  otherwise  not  available.  This  version  of  the  Necessary 
Circumstances  provision  does  not  address  delay  or  expense  in  obtaining  substantially 
equivalent  evidence. 

Subsection  E:5  identifies  the  following  materials  as  automatically  excluded  from 
the  privilege: 

1 .  Required  Information  -  documents,  communications,  data,  reports,  or  other 
information  required  to  be  collected,  developed,  maintained,  reported,  or 
otherwise  made  available  to  a  regulatory  agency  under  environmental  law. 


SeeN.H.  REV.  Stat.  Ann.  §  147-E:4,  IV(a). 
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2.  Agency  Obtained  Information  -  data  or  other  information  obtained  by  a 
regulatory  agency,  including,  but  not  limited  to,  that  gained  through 
observation,  sampling,  or  monitoring; 

3.  Course  of  Business  -  documents,  communications,  data,  reports,  or  other 
information  developed  or  maintained  in  the  course  of  any  regularly  conducted 
business  activity  or  regular  practice  other  than  in  the  audit  report,  even  if  the 
auditor  revie^ved  such  information,  the  information  formed  a  basis  in  whole  or 
in  part  for  the  report,  or  the  report  incorporated  the  information;  and 

4.  Audit’s  Existence  -  the  fact  that  an  environmental  audit  has  been  or  is  being 
conducted  or  that  an  audit  report  has  been  or  is  being  prepared.^** 

The  Course  of  Business  and  Audit’s  Existence  exclusions  match  provisions  in  the 

Colorado  law. 

If  a  dispute  arises  in  any  civil  or  criminal  proceeding  as  to  whether  an  audit  report 
is  either  privileged,  subject  to  an  exception,  or  excluded  from  the  privilege,  subsection 
E:6, 1  authorizes  any  party  to  file  with  the  court  a  motion  requesting  an  in  camera  hearing 
to  determine  the  applicability  of  the  privilege.  In  the  event  of  such  a  dispute  in  any  state 
administrative  proceeding,  subsection  E:6,  II  allows  any  party  to  file  with  a  specific  court 
a  petition  requesting  the  same  determination.  These  approaches  vary  from  the  other  audit 
laws  which  place  the  burden  of  moving  or  petitioning  the  court  on  one  party  or  the  other. 
Under  these  subsections  the  motion  or  petition  must  state  the  basis  on  which  the  moving 
or  petitioning  party  claims  the  privilege  applies  or  disclosure  is  required. 

Subsection  E:6,  HI  specifies  that  the  opposing  party  shall  have  ten  days  to  file  an 
objection  to  such  motion  or  response  to  such  petition.  Upon  receiving  the  objection  or 
response,  the  court  must  schedule  an  in  camera  hearing  to  be  held  within  twenty-one  days 
of  the  filing  of  the  motion  or  petition.  This  subsection  also  directs  the  court  to  order  that 


See  N.H.  Rev.  Stat.  Ann.  §  147-E:5. 
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a  copy  of  the  audit  report  be  immediately  provided  to  the  state  department  of  justice.  To 
prepare  for  the  hearing  the  department  of  justice  may  consult  with  the  regulatory 
department  as  necessary,  but  must  restrict  the  review  and  distribution  of  the  report  to 
protect  against  further  disclosure.  As  with  the  Oregon  law,  the  information  gleaned  from 
the  report  in  preparation  for  the  hearing  cannot  be  used  in  any  investigation  or  in  any 
proceeding  against  the  regulated  entity  and  must  be  kept  confidential,  unless  and  until  the 
court  finds  the  report  subject  to  disclosure.  Maintaining  the  shorter  procedural  time 
periods  of  this  act  compared  to  the  other  laws,  this  subsection  requires  the  court  to  issue 
an  order  deciding  the  applicability  of  the  privilege  within  seven  days  of  the  hearing. 

Under  subsection  E:7, 1  the  act  shall  not  be  construed  to  relieve  any  person  from 
complying  with  any  environmental  law  or  the  obligation  to  submit  required  reports  or 
information,  a  common  provision  in  many  audit  laws.  To  comply  with  such 
requirements,  a  regulated  entity  may  submit  information  contained  in  a  report.  This 
subsection  specifies  that  such  a  submission  waives  the  privilege  only  to  the  information 
submitted,  not  to  any  other  portion  of  the  report.  Subsection  E:7, 11  adopts  the  No 
Interference  provision  of  the  Oregon  act,  while  subsection  E:7,  HI  follows  the  Colorado 
approach  of  excluding  from  the  privilege  continuous  or  uninterrupted  environmental 
audits.  Somewhat  similar  to  the  Colorado  and  Texas  acts,  subsection  E:8  provides  that 
the  auditor  shall  not  be  required  to  testify  or  otherwise  compelled  to  reveal  privileged 
information,  subject  to  the  exceptions  and  exclusions  of  the  act. 
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Subsection  E:9, 1  grants  immunity  from  any  penalty  action"’  for  any  regulated 
entity  discovering  a  violation  through  an  environmental  audit  and  electing  to  undertake 
the  following  steps: 

1.  Within  30  days  of  discovering  the  violation,  report  to  the  regulatory 
department: 

a.  The  nature  and  extent  of  the  violation; 

b.  That  an  environmental  audit  detected  the  violation; 

c.  That  all  violations  detected  by  this  environmental  audit  have  been  or 
will  be  disclosed  to  the  department  in  accordance  with  this  section; 

d.  The  nature  and  extent  of  corrective  and  remedial  actions  proposed  or 
already  undertaken; 

e.  A  commitment  to  take  all  necessary  and  appropriate  corrective  and 
remedial  actions  as  soon  as  practicable  and  in  any  event  within  90  days 
or,  if  unable  to  take  such  actions  within  90  days,  in  accordance  with  an 
agreement  negotiated  with  the  department  providing  for  a  longer 
schedule;  and 

f.  A  commitment  to  undertake  measures  to  prevent  a  recurrence  of  the 
violation;  and 

2.  Within  ten  days  of  completing  all  corrective  and  remedial  action,  report  to  the 
department: 

a.  That  all  necessary  and  appropriate  corrective  and  remedial  actions 
were  completed  as  soon  as  practicable,  and  in  any  event  within  the  90 
day  period  or  as  required  by  the  agreement  with  the  department;  and 

b.  The  nature  and  extent  of  preventative  measures  undertaken,  and  that 
such  measures  constitute  all  measures  believed  to  be  necessary  and 
appropriate  to  prevent  a  recurrence;  and 

3.  The  regulated  entity  must  submit  adequate  information  allowing  the 
department  to  confirm  that  corrective  and  remedial  actions,  as  well  as 
preventative  measures,  are  appropriate  and  were  implemented  in  accordance 
Avith  state  environmental  law.^** 

Expanding  on  the  exceptions  specified  in  the  Colorado  law,  subsection  E:9,  II  lists 
the  following  factors  that  disqualify  a  regulated  entity  from  the  penalty  waiver  provision: 


N.H.  Rev.  Stat.  Ann.  §  147-E:1,  Vn  (defined  to  mean  “any  administrative,  civil,  or  criminal  action 
initiated  by  or  on  behalf  of  the  department  and  intended  to  impose  a  monetary  penalty  or  incarceration  for 
violation  of  any  environmental  law.”). 

See  N.H.  Rev.  Stat.  ANN.  §  147-E:9(a)  to  (c). 
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1 .  Criminal  Action  -  the  violation  was  a  criminal  act  committed  knowingly, 
purposefully,  or  recklessly; 

2.  Harm  -  the  violation  caused  serious  harm  to  human  health  or  the  environment; 

3.  Recent  Violation  -  within  the  three  years  preceding  detection  of  the  violation, 
the  regulated  entity  was  the  subject  of: 

a.  A  compliance  action^*’  or  penalty  action  for  violating  the  same 
environmental  law; 

b.  Multiple  compliance  actions  or  penalty  actions  for  violating  any 
environmental  laws;  or 

c.  Any  criminal  conviction  for  violating  any  environmental  law; 

4.  Agency  Action  -  a  federal,  state,  or  local  agency  action,  including  an 
inspection,  investigation,  or  environmental  information  request,  commenced 
before  the  violation  was  disclosed; 

5.  False  Information  >  any  reports  or  notices  required  by  the  act  prove  not  to  be 
true;  or 

6.  Unsatisfactory  Corrective  or  Preventive  Action  -  absent  good  cause  shown: 

a.  Corrective  and  remedial  actions  were  inappropriate  or  not 
implemented  in  accordance  with  state  environmental  law;  or 

b.  Measures  to  prevent  recurrence  were  inadequate  or  not  implemented  in 
accordance  with  state  environmental  law.^** 

Consistent  with  the  Colorado  law,  subsection  E:9,  III  provides  that  nothing  in  the  act 

shall  prevent  the  state  from  initiating  a  compliance  action  against  the  regulated  entity  for 

any  violation  disclosed  to  or  discovered  by  the  department. 

In  the  legislation  enacting  the  audit  law.  New  Hampshire  adopted  a  sunset 

provision,  repealing  the  act  effective  July  1, 2002.”'  This  provision  directs  the  regulatory 

department,  in  consultation  with  the  New  Hampshire  Business  and  Industry  Association 


See  N.H.  REV.  Stat.  Ann.  §  147-E:  1, 11  (defined  to  mean  “any  administrative  or  civil  action  initiated  by 
or  on  behalf  of  the  department  which  is  intended  to  cause  a  person  to  comply  with  any  environmental  law, 
but  which  does  not  seek  a  monetary  penalty,  such  as  letters  of  deficiency,  notices  of  violation, 
administrative  orders,  and  civil  injunction  actions.”). 

See  N.H.  REV.  SXAT.  ANN.  §  147-E:9,  II. 

See  1996  N.H.  Laws  Ch.  4:3  (H.B.  275). 
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and  other  environmental  interests,  to  report  its  evaluation  of  the  effectiveness  of  the  act  to 
the  general  court  no  later  than  November  1, 2001 .  The  effectiveness  depends  upon  a 
demonstrable  showing  that  it  encourages  enhanced  voluntary  compliance  with 
environmental  laws,  and  not  in  providing  opportunities  for  avoiding  compliance.  Under 
this  provision,  the  repeal  does  not  affect  the  validity  of  any  privilege  attaching  to  an  audit 
completed  before  June  30, 2002. 

12.  South  Carolina. 

To  encourage  voluntary  internal  environmental  audits  and  improve  compliance 
with  environmental  law,  South  Carolina  established  privilege  and  penalty  protections  in 
legislation  enacted  June  4, 1996.^”  In  subsection  10(B),  the  act  quickly  points  out  that 
none  of  its  provisions  shall  be  construed  to  protect  individuals,  entities,  or  facilities  from 
criminal  investigation  and/or  prosecution  by  the  appropriate  governmental  authority. 
Subsection  10(C)  also  limits  the  protection  by  providing  that  any  privilege  granted  by  the 
act  applies  only  to  oral  or  written  communications  related  to  and  made  in  connection  with 
the  self-audit  and  does  not  apply  to  the  facts  relating  to  the  violation  itself.  This  latter 
provision  distinguishes  the  South  Carolina  law  from  other  audit  statutes. 

Subsection  20(2)  defines  “environmental  audit”  similar  to  the  Oregon  act. 

However,  it  specifically  excludes  an  environmental  site  assessment  of  a  facility 
performed  solely  in  anticipation  of  the  purchase,  sale,  or  transfer  of  the  business  or 
facility.  Under  this  subsection,  the  audit  must  be  a  discrete  activity  beginning  on  a 

See  1996  S.C.  Acts  H.B.  3624, 1995-96  Statewide  Sess.,(to  be  codified  at  S.C.  CODE  ANN.  S  48-57-10 
to  -1  lOXenacted  Jun.  4, 1996) 
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specified  date  and  scheduled  to  end  on  a  date  reflective  of  the  auditor’s  good  faith 
intentions.  An  “environmental  audit  report””^  may  include,  but  is  not  limited  to,  the 
same  supporting  materials  identified  in  the  Oregon  law  and  may  consist  of  the  same  three 
components. 

Pursuant  to  subsection  30(A)  an  audit  report  or  any  part  of  it  is  privileged  and, 
consequently,  not  discoverable  or  inadmissible  as  evidence  in  a  legal  action,  except  as 
provided  in  subsection  40, 50,  and  60.  This  subsection  excludes  from  the  privilege: 

1 .  Agency  Obtained  Information  -  information  obtained  through  observation  by  a 
regulatory  agency; 

2.  Independent  Information  -  information  obtained  from  a  source  independent  of 
the  environmental  audit; 

3.  Required  Information  -  information  obtained  pursuant  to  specific  permit 
conditions  that  require  monitoring  or  sampling  records  and  reports  or 
assessment  plans  and  management  plans  required  to  be  maintained  or 
submitted  to  the  regulatory  department  pursuant  to  an  established  schedule  or 
pursuant  to  specific  permit  conditions,  final  departmental  orders,  or 
environmental  laws  that  require  notification  of  releases  to  the  environment; 

4.  Unrelated  Documents-  documents  prepared  either  before  the  audit  begins  or 
after  the  completion  date  of  the  audit  report,  and  in  all  instances,  any 
documents  prepared  independent  of  the  audit  or  the  audit  report; 

5.  Circumventing  Documents  -  documents  prepared  as  a  result  of  multiple  or 
continuous  self-auditing  conducted  as  a  means  of  intentionally  avoiding 
liability  for  violations;  or 

6.  False  Information  -  information  which  is  knowingly  misrepresented  or 
misstated  or  which  is  knowingly  omitted  or  withheld  from  an  audit  report, 
whether  or  not  included  in  a  subsequent  audit  report,^’^ 


See  S.C.  Code  Ann.  §  48-57-20(3)  (defined  to  mean  “a  document  marked  or  identified  as  such  with  a 
completion  date  existing  either  individually  or  as  a  compilation  prepared  in  connection  with  an 
environmental  audit”). 

See  S.C.  CODE  ANN.  §  48-57-30(A). 
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The  Required  Information  exclusion  appears  more  nanow  than  that  provided  in  the 
Oregon  law. 

Subsection  30(B)  prohibits  compelling  testimony  regarding  the  audit  report  or  a 
privileged  portion  of  the  report  from  a  person  who  conducted  or  participated  in  the  audit 
or  who  significantly  reviewed  the  report,  provided  the  privilege  applies.  Notwithstanding 
the  privilege  provided,  subsection  30(C)  specifies  that  nothing  contained  in  the  act 
restricts  a  party  in  a  state  worker’s  compensation  proceeding  from  obtaining  or 
discovering  any  evidence  necessary  and  appropriate  for  proving  any  issue  arising  in  the 
case.  This  provision,  which  is  unique  among  the  state  audit  laws,  further  limits  the 
privilege  in  such  cases  by  providing  that  it  does  not  prevent  the  admission  of  otherwise 
relevant  evidence,  even  if  it  is  privileged  under  the  act.  To  preclude  disclosure  of  the 
privileged  information  outside  of  the  worker’s  compensation  proceeding,  this  subsection 
authorizes  the  commission  to  issue  appropriate  protective  orders,  upon  motion  made  by  a 
party  to  the  proceeding. 

Peculiar  to  the  South  Carolina  statute,  subsection  30(D)  provides  that^  in  a 
criminal  proceeding,  any  infonnation  not  otherwise  available  must  be  made  available  to 
prosecutors  upon  request,  but  shall  not  be  disclosed  to  the  regulatory  department,  third 
parties,  or  their  attorneys,  if  the  privilege  otherwise  applies.  Furthermore,  such  disclostire 
does  not  waive  the  party’s  right  to  assert  the  privilege  under  subsection  60.  This 
subsection  also  specifies  that,  even  if  disclosed  during  a  criminal  proceeding,  the 
privilege  continues  to  apply  and  is  not  waived  in  civil  and  administrative  proceedings, 
and  the  information  shall  not  be  discoverable  or  admissible  in  civil  or  administrative 
proceedings.  Although  this  subsection  does  not  include  the  specific  liability  or 
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misdemeanor  provisions  of  the  Colorado  and  Texas  acts,  it  does  specify  that  the  a 
prosecutor  or  member  of  that  office,  who  divulges  or  disseminates  all  or  any  part  of  the 
report  for  which  a  court  has  not  revoked  the  privilege,  shall  be  subject  to  the  remedies 
available  to  the  aggrieved  party  under  common  law  including,  but  not  limited  to,  civil 
contempt 

Under  subsection  40(A),  the  privilege  does  not  apply  to  the  extent  it  is  waived 
expressly  in  writing  by  the  owner  or  operator  of  the  facility  where  the  audit  was 
conducted  and  who  prepared  or  caused  the  report  to  be  prepared.  Subsection  40(B) 
generally  follows  the  Kansas  law  by  allowing  disclosure  of  the  report  and  information 
generated  by  the  audit  without  waiving  the  privilege  if  the  information  is  disseminated  to 
an  employee  of  the  owner  or  operator  or  the  parent  corporation  of  the  audited  facility,  a 
legal  representative  of  the  owner  or  operator  or  parent  corporation,  or  an  independent 
contractor  retained  by  the  owner  or  operator  or  parent  corporation  to  conduct  an  audit  or 
to  address  matters  raised  by  the  audit. 

Nor  does  disclosure  of  a  report  or  information  generated  by  the  audit  waive  the 
privilege  under  the  following  circumstances,  which  are  also  similar  to  the  Kansas 
provision: 

1 .  Purchase  -  disclosure  pursuant  to  a  confidentiality  agreement  between  the 
owner  or  operator  of  the  facility  and  a  potential  purchaser  of  the  business  or 
facility  audited; 

2.  Government  -  disclosure  pursuant  to  a  confidentiality  agreement  between 
governmental  officials  and  the  owner  or  operator  of  the  facility;  or 


149 


3.  Business  -  disclosure  pursuant  to  a  confidentiality  agreement  with  a  customer, 
lending  institution,  or  insurance  company  with  an  existing  or  proposed 
relationship  with  the  facility.”* 

Consistent  with  the  Texas  statute,  subsection  45  requires  the  facility  coordinating 
the  audit,  before  it  can  assert  the  privilege,  to  notify  the  department  within  ten  days  of 
beginning  the  audit  that  it  is  conducting  an  audit.  This  subsection  also  specifies  that  the 

notice  must  contain  the  commencement  date  of  the  audit  and  the  scheduled  completion 
date. 


Subsection  50,  unlike  the  other  statutes,  bifurcates  the  provision  governing  review 
in  an  administrative  and  a  civil  proceeding.  In  an  administrative  proceeding  before  an 
admimstrative  law  judge,  the  department  may  move  for  a  declaratory  ruling  under  this 
subsection  on  the  issue  of  whether  the  audit  report  is  privileged.  This  subsection  does  not 
specify  that  the  procedure  will  be  conducted  in  camera,  but  does  provide  the 
administrative  law  judge  with  authority  to  revoke  the  privilege  if  the  factors  outlined  in 
this  provision  apply.  In  a  civil  proceeding,  subsection  50  allows  but  does  not  require  the 
court,  after  an  in  camera  review,  to  revoke  the  privUege  if  the  court  determines  that 
disclosure  was  sought  after  the  effective  date  of  the  act  and  either  of  the  following 
conditions  applies: 

1 .  Fraud  -  the  privilege  is  asserted  for  purposes  of  deception  or  evasion;  or 

2.  Unsatisfactory  Corrective  Action  -  even  if  subject  to  the  privilege: 

a.  The  material  shows  evidence  of  sigmficant  noncompliance  with 
applicable  environmental  laws; 

b.  The  owner  or  operator  failed  to  promptly  imtiate  and  pursue  with 
diligence  appropriate  action  to  achieve  compliance  or  hag  not  made 
reasonable  efforts  to  complete  any  necessary  permit  application;  and 


See  S.C.  Code  Ann.  §  48-57-40(C). 
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c.  As  a  result,  the  owner  or  operator  did  not  or  will  not  achieve 

compliance  with  applicable  environmental  laws  or  did  not  or  will  not 
complete  the  necessary  application  within  a  reasonable  period  of  time. 

As  an  additional  distinctive  feature  of  subsection  50,  it  incorporates  the  permit 
corrective  action  clause  of  the  immunity  provisions  found  in  other  laws  into  the  privilege 
section.  It  also  qualifies  the  noncompliance  element  of  the  Unsatisfactory  Corrective 
Action  provision,  requiring  it  to  be  “significant”.  Furthermore,  this  subsection  does  not 
identify  who  has  authority  to  move  or  petition  a  civil  court  to  rule  on  the  privileged 
status. 

Subsection  60  provides  for  the  exact  same  process  in  a  criminal  proceeding  as  that 
specified  in  subsection  50  for  a  civil  proceeding  with  a  single  exception.  TnstpaH  of 
requiring  a  determination  that  the  material  show  evidence  of  “significant” 
noncompliance,  subsection  60(2)(a)  calls  for  a  finding  that  the  material  indicates  **wilful” 
(sic)  noncompliance.  The  other  conditions  remain  the  same. 

Similar  to  the  Oregon  law,  subsection  70  imposes  on  the  party  asserting  the 
privilege  the  burden  of  establishing  that  the  materials  meet  the  definition  of  an 
environmental  audit  report  and  also  that  it  has  diligently  pursued  compliance.  While  the 
party  seeking  disclosure  bears  the  burden  of  proving  the  conditions  for  disclosure  set 
forth  in  subsection  50,  the  prosecutor  must  establish  the  conditions  for  disclosure  which 
subsection  60  sets  forth. 

Subsection  80  contains  the  Stipulation  provision  found  in  the  Oregon  act.  Adding 
a  unique  provision,  this  subsection  specifies  that  in  the  absence  of  an  on-going 
proceeding,  the  department  may  seek  a  declaratory  ruling  from  the  circuit  court  if  the 
parties  cannot  agree  on  whether  the  materials  are  privileged.  The  action  may  request  the 
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court  to  decide  the  privileged  status  of  the  materials  and  whether  the  privilege  should  be 
revoked  under  subsection  50  or  60.  Consistent  with  the  Oregon  law,  subsection  90 
adopts  the  No  Interference  provision. 

Following  the  Colorado  approach,  subsection  100(A)  recognizes  a  rebuttable 
presumption  that  a  voluntary  disclosure  by  a  person  or  entity  of  an  environmental 
compliance  violation  makes  the  person  or  entity  immune  from  any  administrative  or  civil 
penalties  associated  with  the  issues  disclosed.  This  subsection  varies  from  the  Colorado 
law  by  expressly  providing  the  immunity  to  violations  of  state  laws,  or  the  federal, 
regional,  or  local  coimterpart  or  extension  of  these  laws.  Like  many  of  the  other  states, 
Colorado  limits  the  defimtion  of  the  applicable  environmental  laws  to  those  of  the  state. 
This  subsection  echoes  an  earlier  provision  by  specifying  that  nothing  in  the  act  shall  be 
construed  to  provide  immunity  from  criminal  penalties,  which  also  differs  from 
Colorado’s  protection  from  penalties  for  criminally  negligent  violations. 

To  be  considered  voluntary,  the  disclosure  must  satisfy  the  following  conditions 
under  subsection  100(B): 

1 .  Timely  Disclosure  -  the  disclosure  is  made  within  fourteen  days  following  a 
reasonable  investigation; 

2.  Appropriate  Agency  -  the  disclosure  is  made  to  an  agency  with  regulatory 
authority  over  the  violation  disclosed; 

3.  Satisfactory  Corrective  Action  -  the  person  or  entity  imtiates  action  to  resolve 
the  violation  disclosed  in  a  diligent  manner; 

4.  Cooperation  -  the  person  or  entity  cooperates  with  the  appropriate  agency 
during  investigation  of  the  matters  identified  in  the  disclosure;  and 

5.  Compliance  Pursued  -  the  person  or  entity  diligently  pursues  compliance.^®* 

See  S.C.  Code  Ann.  $  48-57-100(8). 
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Although  this  subsection  appears  not  to  require  actual  correction  of  the  noncompliance, 
which  the  other  audit  immumty  laws  generally  demand,  the  act  addresses  the  issue  in  the 
next  subsection. 

Under  subsection  100(C),  a  disclosure  does  not  qualify  as  voluntary  and, 
consequently,  the  immunity  protection  does  not  extend  to  the  following  situations: 

1 .  Pemut  Requirement  -  when  specific  permit  conditions  require  monitoring  or 
sampling  records  and  reports  or  assessment  plans  and  management  plans  to  be 
maintained  or  submitted  to  the  regulatory  department  under  an  established 
schedule; 

2.  Required  Notification  -  if  specific  permit  conditions,  final  departmental 
orders,  or  enviroiunental  laws  require  notification  of  releases  to  the 
environment; 

3 .  Mem  Rea  -  the  violation  was  committed  intentionally  and  willfully  by  the 
person  or  entity  making  the  disclosure; 

4.  Unsatisfactory  Correction  -  the  violation  was  not  corrected  in  a  diligent 
manner, 

5.  Harm  -  the  violation  caused  significant  environmental  harm  or  a  public  health 
threat;  or 

6.  Repeat  Violation  -  the  violation  occurred  within  one  year  of  a  similar  prior 
violation  at  the  same  facility  and  the  department  granted  immunity  fi'om  civil 
and  administrative  penalties  for  the  prior  violation. 

In  contrast  with  the  Pattern  of  Violation  provision  of  the  Colorado  act,  this  subsection 

specifies  that  the  previous  violation  must  have  received  immunity  protection  before  it 

counts  as  a  prior  violation”.  It  also  reduces  the  time  period  fi'om  three  years  to  one  year, 

while  further  limiting  the  exception  to  those  violations  occurring  at  the  same  facility. 

Subsection  100(D)  differs  fi'om  the  Colorado  act  as  well  by  placing  the  decision 
making  authority  over  whether  the  governmental  entity  has  rebutted  the  presumption  at 
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the  court  or  administrative  law  judge  level,  rather  than  at  the  executive  commission  or 
state  board  of  health  level.  Under  this  subsection,  a  state  or  local  governmental  agency 
must  show  to  the  satisfaction  of  the  court  or  administrative  law  Judge  that  the  disclosure 
was  not  voluntary  as  described  above.  If  it  does  not,  the  governmental  agency  may  not 
include  an  administrative  or  civil  penalty  or  fine  in  a  notice  of  violation  or  in  a  cease  and 
desist  order  relating  to  the  environmental  compliance  violation  granted  immunity  under 
the  act. 

In  contrast  to  the  Mississippi  and  Texas  statutes,  subsection  100(E)  provides  that  a 
voluntary  disclosure  under  the  act  is  subject  to  disclosure  under  the  South  Carolina 
Freedom  of  Information  Act.  Subsection  100(F)  adds  a  unique  provision  specifying  that 
final  waiver  of  penalties  and  fines  cannot  be  granted  until  the  department  certifies  full 
compliance  occurred  in  a  reasonable  time.  Unless  the  department  makes  this 
certification,  the  department  retains  complete  discretion  to  assess  penalties  based  on  its 
Uniform  Enforcement  Policy. 

Similar  to  the  Texas  act,  subsection  110  prohibits  a  state  or  local  governmental 
rule,  regulation,  guidance,  policy,  or  permit  condition  fi’om  circumventing  or  limiting  the 
privilege  established  by  the  act  or  the  exercise  of  the  privileges  or  the  presumption  and 
immunity  granted  by  the  act.  Finally,  section  3  of  the  enacting  legislation  specified  that 
the  privilege  adopted  does  not  apply  to  any  administrative,  civil,  or  criminal  proceedings 
pending  or  any  violations  which  were  known  or  discovered  by  the  owner  or  operator  prior 
to  the  effective  date  of  the  act. 
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13.  South  Dakota. 


Also  in  1 996,  South  Dakota  passed  an  environmental  audit  law  granting  limited 
immunity  and,  somewhat  similar  to  the  Idaho  statute,  prohibiting  the  state  from 
compelling  disclosure  of  an  audit  report.^”  The  act  does  not  expressly  refer  to  any 
privilege  and  omits  the  exceptions  to  the  prohibition  against  compelled  disclosure 
contained  in  the  Idaho  law. 

Section  33  defines  an  “environmental  audit”  as  “a  written,  voluntary,  internal 
assessment,  evaluation,  or  review,  not  required  by  law,  rule,  regulation,  or  permit,  that  is 
conducted  by  a  regulated  entity  or  its  agent,  and  initiated  by  the  regulated  entity  for  the 
piupose  of  determining  compliance  with  environmental  law,  rule,  regulation,  or  permit 
enforced  by  the  department.””*  Under  this  section,  completing  an  environmental  audit  in 
compliance  with  the  terms  and  conditions  of  the  act  raises  a  presumption  against  the 
unposition  of  civil  and  criminal  penalties  for  violation  detected  and  disclosed.  Similar  to 
the  Colorado  act,  this  section  provides  that  it  does  not  authorize  uninterrupted  or 
continuous  auditing.  Section  33  further  specifies  that  an  audit  may  not  be  used  to  prevent 
the  department  from  performing  its  statutory  or  regulatory  functions. 

According  to  section  34,  the  department  may  not  pursue  civil  penalties  or  criminal 
prosecution  for  violations  discovered  during  an  audit,  provided  the  violations  are 
disclosed  to  the  department  secretary  in  writing  within  thirty  days  of  discovery.  This 
section  excepts  from  the  protection  of  the  act  any  violations  found  by  the  department 

7m)  ^  S.D.  Laws  S.B.  24Xenacted  Mar.  8, 

See  S.D.  CODIFIED  LAWS  ANN.  §  1-40-33. 
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before  a  regulated  entity  discloses  them  in  writing  to  the  department  secretary.  In  the 
same  vein  as  the  Wyoming  law,  section  34  also  excepts  from  the  act’s  coverage  situations 
when  a  state  program  is  required  in  writing  by  a  federal  agency  to  assess  penalties  for  a 
violation  in  order  to  maintain  primacy  over  a  federally-delegated  program.  As  another 
exception,  this  section  provides  that  the  act  does  not  apply  to  violations  which  cause 
damage  to  human  health  or  the  environment. 

In  addition,  section  34  requires  violations  to  be  corrected  within  sixty  days  of 
discovery ,  if  they  are  detected  during  an  audit  and  disclosed  in  writing  to  the  department 
secretary.  If  the  violation  cannot  be  corrected  within  sixty  days,  this  section  directs  the 
department  and  the  regulated  entity  to  negotiate  a  written  compliance  schedule  for 
correcting  the  violation  disclosed,  unless  the  department  is  satisfied  the  violation  has  been 
resolved  by  the  time  it  is  disclosed. 

Section  35  prohibits  the  department  from  requesting  the  results  of  an 
environmental  audit.  However,  it  does,  distinct  from  the  other  audit  laws,  make  the  audit 
subject  to  discovery  according  to  the  rules  of  civil  and  criminal  procedure.  Under  this 
section,  a  regulated  entity  may  summarize  a  violation  for  purposes  of  disclosure  to  the 
department  secretary,  if  it  chooses  to  disclose  a  violation  detected  during  an  audit  This 
summary  must  include  the  date  the  violation  was  discovered  and  the  identity  of  the  entity 
conducting  the  audit  Consistent  with  the  other  state  audit  laws,  this  section  provides  that 
documents,  commumcation,  compliance  date,  reports,  or  other  information  required  to  be 
collected,  developed,  maintained,  or  reported  to  the  department  pursuant  to  state  law, 
rule,  regulation,  or  permit  are  not  protected  by  the  act. 
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Under  section  36,  a  regulated  entity  may  not  use  an  audit  as  a  defense  in  civil  or 
crinunHl  action  if  the  following  conditions  apply: 

1 .  Mens  Rea  -  a  regulated  entity  has  willfully  and  with  knowledge  violated  state 
or  federal  environmental  law,  rule,  regulation,  or  permit; 

2.  Rej^t  Violation  -  the  entity  has  established  a  pattern  of  repeatedly  violating 
environmental  law,  rule,  regulation,  permit,  order,  or  compliance  schedule 
within  the  two  years  preceding  the  date  of  disclosure; 

3.  Unsatisfactory  Correction  -  the  entity  has  not  corrected  the  violation  within  60 
days  of  discovery  or  according  to  the  negotiated  compliance  schedule 
prescribed  by  the  act;  or 

4.  Prior  Penalty  -  the  entity  has  been  issued  a  notice  of  violation  resulting  in  the 
assessment  of  a  civil  penalty  within  the  two  years  preceding  the  date  of 
disclosure.^” 

The  Repeat  Violation  provision  of  this  section  does  not  expressly  require  that  a  court  or 
administrative  law  judge  had  found  that  the  entity  committed  the  previous  violations,  as 
the  Colorado  act  specifies.  Also  varying  fi-om  the  Colorado  law,  this  section  does  not 
qualify  the  exclusion  by  limiting  it  to  violations  due  to  separate  and  distinct  acts. 

South  Dakota  distinguished  its  audit  law  further  by  adding  a  separate  escape 
provision.  Under  section  37,  the  secretary  may  remove  the  protections  of  the  act  if  they 
are  abused.  To  exercise  the  removal  authority,  the  secretary  must  enter  a  finding  that  one 
of  the  following  conditions  apply; 

1 .  False  Information  -  a  regulated  entity  has  intentionally  misrepresented 
material  facts  regarding  the  violations  disclosed  under  the  act  or  the  nature  or 
extent  of  any  damage  to  human  health  or  the  environment; 

2.  Persistent  Audit  -  the  entity  engaged  in  multiple  or  continuous  self-auditing  to 
mtentionally  avoid  liability  for  violations;  or 


See  S.D.  CODIFIED  LAWS  ANN.  §  1-40-36. 
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3.  Imminent  Audit  -  the  entity  initiated  a  self-audit  to  intentionally  avoid  liability 
for  violations  after  learning  discovery  was  imminent.^ 

This  section  mandates  that,  within  30  days  of  such  a  finding  being  entered,  the  regulated 

entity  be  afforded  an  opportunity  for  a  contested  case  hearing  on  the  matter  before  the 

secretary,  as  provided  in  chapter  1-26.  Constituting  final  agency  action,  the  secretary’s 

final  decision  may  be  appealed  to  the  circuit  and  supreme  courts  in  accordance  with 
chapter  1-26. 

V.  Conclusion. 

A.  Summary. 

On  the  battle  field  tension  mounts  between  the  EPA’s  “Final  Policy”  and  state 
environmental  audit  laws.  The  conflict  becomes  increasingly  important  as  the  number  of 
states  with  such  statutes  climbs  dramatically  and  the  deadline  for  Title  V  approval  nears. 

Despite  varying  definitions,  an  environmental  audit  generally  allows  a  regulated 
entity  to  examine  its  operations  and  management  systems  to  determine  its  compliance 
status  relative  to  numerous  environmental  requirements  mandated  by  federal,  state,  and 
local  laws.  Because  the  audit  detects  areas  of  noncompliance,  regulated  entities  fear  that 
enforcement  authorities  and  third  parties  may  use  the  results  against  them.  The  law  offers 
some  protection  from  this  happening  if  the  audit  is  conducted  in  a  manner  which  satisfies 
the  requirements  of  the  attorney-client  privilege,  the  work  product  doctrine,  or  the  self- 
evaluative  privilege.  Since  these  shelters  provide  only  limited  refuge  and  enforcement 


**  See  S.D.  CODIFIED  Laws  Ann.  §  1-40-37. 
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resources  are  strained,  governmental  and  reguJated  entities  have  sought  other  methods  to 
encourage  voluntary  compliance  with  environmental  laws. 

In  its  policy,  EPA  offers  reduced  penalties  and  assurance  that  it  will  not  refer 
qualifying  regulated  entities  to  the  Justice  Department  for  criminal  prosecution.  This 
approach  retains  the  restraint  EP A  self-imposed  of  not  requesting  audit  reports  routinely. 
In  contrast  with  the  state  audit  laws,  the  Fmal  Policy  covers  self-disclosure  of 
noncompliance  that  regulated  entities  are  otherwise  required  to  report  by  environmental 
laws.  It  also  applies  to  violations  detected  through  due  diligence  systems  not  just  those 
discovered  during  an  environmental  audit.  Underneath  the  policy  lies  the  purpose  of 
achieving  greater  compliance  through  encouraging  companies  to  self-police  their 

environmental  management  programs.  The  Final  Policy  is  just  one  method  of  attempting 
to  attain  this  goal. 

Although  DOJ  supports  the  Final  PoUcy,  the  department  already  has  guidelines 
covering  the  exercise  of  prosecutorial  discretion  in  cases  with  violations  voluntarily 
disclosed  by  a  regulated  entity.  Similarly,  the  proposed  U.S.  Sentencing  Guidelines 
address  environmental  auditing  by  considering  it  as  a  mitigating  factor  in  determining  the 
amount  of  penalty  to  impose.  Pending  federal  legislation  takes  the  form  of  offering  both 

privilege  and  immunity  protections  for  regulated  entities  that  perform  environmental 
audits. 

Some  states  have  taken  a  different  approach  to  promote  compliance.  Since  1993, 
twenty  states  have  adopted  incentives  in  one  form  or  another  that  offer  entities  protection 
for  violations  detected  through  environmental  audits.  Many  statutes  make  reports  of 
these  efforts  privileged  information,  alleviating  company  fears  that  audits  will  be  used 
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against  them.  In  addition  to  this  protection,  other  states  have  enacted  legislation  granting 
immunity  to  regulated  entities  that  discover,  disclose,  and  correct  violations  of 
environmental  laws. 

The  conditions  and  exceptions  found  in  the  state  statutes  vary  greatly  and,  to  a 
certain  degree,  even  mirror  those  contained  in  the  EPA  policy.  Most  of  the  statutes 
except  from  the  privilege  audits  conducted  for  a  fraudulent  purpose  and  do  not  provide 
immunity  to  regulated  entities  with  a  pattern  of  recent  violations.  The  state  laws 
generally  provide  for  in  camera  review  of  audit  reports  to  determine  the  applicability  of 
the  privilege.  Many  of  the  unique  provisions  of  the  particular  laws  are  designed  to 
protect  the  integrity  of  the  audit  shelter,  thereby,  eliminating  bad  actors  from  gaining  any 
benefit  under  the  acts. 

B.  The  Conflict 

EPA  opposes  privilege  and  immumty  laws  because  it  perceives  them  to  promote 
secrecy  and  exclude  the  public  from  participating  in  matters  that  concern  their 
environment.-"'  The  agency  believes  such  statutory  shields  run  contrary  to  the  prevailing 
principles  of  open  decision-making  for  environmental  issues  and  the  community’s  right 
to  know  about  matters  which  may  affect  it.^  However,  state  audit  statutes  generally  do 
not  protect  information  that  regulated  entities  are  otherwise  required  to  report  under  other 
environmental  laws.^^  In  response  to  the  immunity  provisions,  EPA  argues  that  they 


EPA,  supra  note  12,  at  66,706. 

^  National  Environmental  Policy  Act,  42  U.S.C.  SS  4321-4370d; 
Right-To-Know  Act,  42  U.S.C.  §§  1 1002-1 1050. 

^  See  Colo.  Rev.  Stat.  §  13-25-126.5(4Xa). 
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protect  criminals  and  allow  violations  that  threaten  or  actually  cause  harm  to  go 
impunished.^ 

In  addition,  EPA  officials  have  stated  that  the  agency  may  withhold  delegation  of 
environmental  enforcement  programs  from  states  with  audit  statutes  and  may  withdraw 
already  delegated  programs  in  such  states.-^'  The  requirements  for  states  to  receive 
delegation  are  set  forth  in  the  CAA,"*  CWA,«"  RCRA,-"*  and  the  regulations 
implementing  these  statutes.'^  Several  of  the  states  with  audit  laws  already  have 
delegated  programs  or  have  requested  delegation  under  the  CAA,  CWA,  and  RCRA. 

The  Office  of  Enforcement  and  Compliance  Assurance  issued  a  memorandum 
describing  its  interpretation  of  Title  V  program  requirements  under  the  CAA  relative  to 
state  audit  statutes/’®  Lumted  to  the  CAA  -  the  agency  is  still  working  on  its 
mteipretation  of  the  delegation  requirements  of  the  CWA  and  RCRA  -  the  policy  focuses 
on  the  adequacy  of  state  enforcement  authority  to  recover  appropriate  civil  and  criminal 
penalties,  as  well  as  to  seek  injunctive  relief  This  policy  letter  constituted  the 
cornerstone  of  the  attack  mounted  by  EPA  in  June. 

C  The  Peaceful  Solution:  Study. 

The  review  earlier  in  this  paper  of  EPA’s  actions  in  developing  its  current  policy 
served  to  highlight  the  importance  of  studying  an  approach  to  promoting  compliance  in 

^  EPA,  supra  note  12,  at  66,712. 

^  EPA,  supra  note  14. 

CAA  §  502(b),  42  U.S.C.  §  7661a(b). 

CWA  §  402(b),  33  U.S.C.§  1342(b) 

RCRA  §  3006(b),  42  U.S.C.  §  6926(b). 

^  40  CFR  Pt  70,  Pt  123,  &  PL  271,  respectively. 
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an  effort  to  improve  it.  The  agency  forged  its  initial  policy  in  1986,  then,  through  a 
process  which  spawned  many  comments  and  included  conducting  a  survey,  it  arrived  at 
the  Interim  Policy.  After  making  significant  changes,  EPA  issued  the  Final  Policy  at  the 
end  of  1995.  In  this  latest  version,  the  agency  announced  it  would  complete  a  study  of 
the  effectiveness  of  the  policy  within  three  years.  This  study  would  determine  if  the 
policy  encouraged  changes  in  compliance  behavior,  prompt  disclosure  and  correction  of 
violations,  improvement  of  environmental  performance,  promotion  of  public  disclosure, 
and  consistency  among  state  programs. 

Several  of  the  state  audit  laws  adopted  a  similar  approach.  Colorado,  Idaho, 
Minnesota,  and  New  Hampshire  all  included  sunset  provisions  in  their  statutes.  By 
inserting  provisions  which  repeal  the  audit  laws,  these  states  will  force  the  legislatures  to 
take  affirmative  action  to  extend  the  protections  of  these  statutes  if  such  action  is  deemed 
appropriate  after  the  laws  have  stood  the  test  of  time.  The  audit  acts  of  Michigan, 
Minnesota,  New  Hampshire,  and  Wyoming  specifically  require  the  regulatory  agency  to 
submit  reports  to  the  legislature  which  assess  the  effectiveness  of  the  laws  in  promoting 
compliance.  In  Texas,  the  lieutenant  governor  directed  a  senate  committee  to  complete  a 
study  of  that  state’s  statute  before  the  legislature  reconvenes  in  January  1997.^*' 

Taken  together  the  analysis  performed  by  EPA  and  these  states  should  provide 
some  indication  of  how  well  the  different  approaches  work  to  encourage  regulated 
entities  to  conduct  environmental  audits  and  correct  noncompliance.  EPA  claims  that 


EPA  Memorandum  On  Effect  Of Audit  Immunity/PrMlege  Laws  On  States  ‘Ability  To  Enforce  Title  V 
Requirements,  dated  Apr.  5, 1996,  Daily  Env’t  Rep.  (BNA)  Apr.  15, 1996,  at  E-1. 

State  Roundup:  Texas,  Daily  Env’t  Rep.  (BNA)  Sep.  12, 1995  (1995  DEN  1 76  d22). 
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seventy-six  companies  have  already  availed  themselves  of  the  Final  Policy/'^  Since  the 
Texas  statute  was  enacted,  239  firms  have  notified  the  regulatoiy  commission  of  their 
intent  to  perform  audits,  and  more  than  thirty-five  of  these  entities  have  disclosed  the 
results  to  the  commission.  One  commentator  has  suggested  using  as  measures  of 
success:  the  numbers  and  quality  of  auditing  and  “due  diligence”  programs  among  the 
regulated  community;  the  numbers  and  types  of  violations  detected,  corrected,  and 
disclosed;  the  programmatic  improvements  and  startups  agreed  to  during  negotiations,  the 
environmental  and  human  harm  remedied;  trends  in  repeat  violations  and  patterns  of 
violations;  and  identifying  any  uses  of  or  efforts  to  obtain  audit-related  information  to 
investigate  or  prosecute  violations.'*'^  The  Price  Waterhouse  survey  provides  a  baseline 
against  which  the  progress  of  the  different  approaches  may  be  judged. 

So,  why  should  EPA  not  take  additional  time  to  evaluate  -  to  be  “informed  by 
fact”  -  which  method  best  protects  public  health  and  the  environment?  Other  than 
reluctance  at  the  federal  agency,  the  remaining  obstacle  seems  to  be  the  deadlines  set  by 
the  CAA  for  approval  of  state  operating  permit  programs.  The  C  AA  itself  may  provide 
the  resolution. 

Section  502(iXl)  of  the  CAA  directs  the  Administrator  to  notify  a  state  that  she 
has  determined  the  state  permitting  authority  is  not  adequately  administering  and 


Environmental  Audits:  76  Companies  Disclosed  Violations  Under  EPA  Audit  Policy  Official  Says 
NatM.  Env’t  Daily  (BNA)  Jul.  30.  1996  (7/30/96  NED  d8)  (The  agency  reported  65  disclosures  as  of  Tdays 

earlier,  see  EPA,  Envtl.  News,  EP A  Announces  Enforcement  Accomplishments,  EPA  96-R-107  1996  WI 
409443  (E.PA.XJul.  23,  1996).  iw/,  lyvo  wi. 

Id.  (BNA),  see  also  Kurt  Fernandez,  Environmental  Audits:  Violations  Disclosed  Under  Immunity  Laws 
Would  Have  Eluded  Texas,  Observers  Agree,  Daily  Env’t  Rep.  (BNA)  Apr.  24, 1996  (1996  DEN  79  d3) 
James  T.  Banks,  EPA ’s  New  Enforcement  Policy:  At  Last.  A  Reliable  Roadmap  To  Civil  Penalty 
Mitigation  For  Self-Disclosed  Violations,  26  Envtl.  L.  Rep.  10227  (May,  1996). 
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enforcing  the  Title  V  program,  or  a  portion  thereof/’*  This  same  subsection  authorizes 
the  Admimstrator  to  apply  CAA  sanctions  in  this  instance.  If  within  eighteen  months 
after  such  notice,  the  Administrator  makes  a  similar  determination,  subsection  502(iX2) 
requires  the  Administrator  to  impose  CAA  sanctions.  These  provisions  allow  EPA  to 
avoid  a  premature  conclusion  that  the  state  audit  laws  necessarily  make  the  state’s 
enforcement  authority  inadequate.  Instead,  the  agency  could  study  the  effects  of  the  audit 
laws  on  the  implementation  of  the  state  operating  permit  program  and  make  a 
determination  based  on  fact  and  not  on  a  priori  reasoning. 

This  thesis  proposes  that  EPA  grant  final  approval  to  otherwise  qualified  state 
operating  permit  programs.  When  it  takes  this  action,  the  agency  can  announce  its 
opposition,  if  it  desires,  but  still  follow  the  notion  of  reinventing  government  by 
according  states  the  opportunity  to  experiment  with  different  approaches  to  protect  our 
environment.  EPA  could  even  impose  a  condition  on  the  delegation  that  the  state  agree 
to  engage  in  an  evaluation  of  the  impact  of  its  audit  law  on  enforcement  authority  and 
report  its  findings  to  the  agency.  In  this  maimer,  EPA  could  gather  the  evidence  it  needs 
to  support  a  determination  under  CAA  section  502(i),  or  it  would  accumulate  additional 
data  by  which  to  judge  the  effectiveness  of  its  Final  Policy.  One  way  or  the  other,  this 
Hegelian  dialectic  seems  preferable  to  all  out  war  between  EPA  and  the  states  where  the 
battlefield  is  our  environment. 

As  an  alternative.  Congress  can  resolve  the  conflict  by  adopting  the  audit 
legislation  pending  before  it,  amend  the  federal  environmental  statutes  to  provide  more 
flexibility  for  the  states  to  carry  out  their  delegated  programs,  or  codify  the  Final  Policy 

CAA  502(iXl);  42  U.S.C.  7661a(iXl). 
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of  EPA.  The  Congress  might  make  an  even  wiser  choice  by  calling  for  a  truce  and 
mandating  -  something  it  does  well  -  that  EPA  evaluate  the  various  methods  of  handling 
environmental  audits  and  report  the  findings  to  the  national  legislature,  which  can  then 
pass  the  supreme  environmental  audit  law. 

D.  Closing. 

Having  reviewed  the  broad  scope  of  environmental  auditing  under  federal  and 
state  approaches,  this  paper  identified  the  conflict  occurring  right  now  in  our  midst.  EPA 
must  either  cease  fire  and  open  up  a  dialogue  for  peace  with  the  states  or  it  can  rush 
headlong  into  the  fi^y.  This  paper  does  not  advocate  the  agency  retreat  because  its  policy 
may  prove  the  better  approach.  After  all,  the  Final  Policy  accords  favorable  treatment  for 
violations  that  environmental  laws  require  to  be  reported.  None  of  the  state  statutes,  nor 
the  federal  bills  offer  the  breadth  of  this  protection. 

This  thesis  argues  only  for  a  simple  approach.  Let  reason  and  experience  lead  us 
away  from  conflict.  The  audit  laws  have  only  been  in  effect  for  a  short  period  of  time. 
EPA’s  Final  Policy  became  effective  just  this  past  January.  Fortunately,  the  CAA 
provides  the  flexibility  needed  to  stave  off  this  battle.  All  that  is  lacking  is  the  will  to  halt 

the  attack  and  the  strength  of  courage  to  let  empirical  evidence  reveal  the  best  approach  to 
protecting  our  environment. 
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Appendix  A 


Extract  of  Matrix  Summary  of  Public  Comments  on  the 
Environmental  Self-Policing  and  Self-Disclosure  Interim  Policy 


Policy  Provision 
1.  Required 
Audits/Disclosures 


2.  Mitigation  for  Voluntary 
Self-Policing,  Disclosure, 
and  Prompt  Correction 


3.  Effect  of  Compliance 
History  on  Mitigation 

4.  75%  vs.  100% 
Mitigation 


5.  Other  Penalty  Mitigation 
Schemes 

6.  Policy  Requirement  of 
Eliminating  Gravity 
Component 


7.  Penalty  Mitigation  as 
Incentive 


8.  Protection  from  3"*  Party 


Comment  Summaiy 
No  penalty  mitigation  for 
conducting  audits/analyses 
prescribed  by  law,  permit, 
or  rule. 

a.  Minimum  of  voluntary 
self-policing,  disclosure, 
and  prompt  correction  for 
penalty  mitigation. 

b.  No  penalties  for  self¬ 
policing,  disclosme,  and 
prompt  correction. 

Clarify  that  repeat  or 
recurring  violations  will 
prevent  penalty  mitigation 
Support  sliding  penalty 
scale  (for  severity  of 
violation,  conditions  met, 
size  of  business,  intensity  of 
audit,  etc.) 

Pollution  prevention  should 
be  a  penalty  mitigation 
factor 

Use  of  mandatory  term 
“will”  eliminates  all  EPA 
discretion  when  deciding 
whether  a  facility  should 
receive  full  penalty 
mitigation;  change  to 
may  . 

Penalty  mitigation  does  not 
provide  adequate  incentive 
for  self-auditing  and 
voluntary  disclosure, 
a.  Policy  should  provide 


Number  of  Comments 
23 

23 

32 

24 

26 

28 

21 


35 


Lawsuits  protection  from  3"*  party 

(including  citizen)  lawsuits 

and  enforcement  actions. 

b.  Preclusive  effect  of  EPA  21 

actions  on  private 

enforcement  efforts  is 

governed  by  statutory  and 

judicial  law  and  the  policy 

should  not  attempt  to  define 

when,  or  under  what 

circumstances,  the  policy 

will  affect  litigation. 


9.  Privileges  and  Immunity 

a.  Rejection  of  broad 
privilege  and  immunity  is 
essential. 

84 

b.  Privileges  and 
immunities  are  appropriate 
if  they  contain  safeguards 
v^iiich  assure  disclosure  and 
remediation. 

15 

c.  Audits,  audit  data,  and 
results  should  be 
confidential  and  subject  to 
audit  privilege. 

45 

10.  Treatment  of  Criminal 

Policy’s  provisions  dealing 

21 

Conduct  under  Policy 

with  criminal  behavior 
should  not  be  expanded. 

11.  Promulgation  of  Rule 

Because  EPA  policies  are 

19 

or  Legislation 

non-binding,  EPA  should 
consider  promulgating  rules 
and  regulations  that  capture 
principles  stated  in  the 
auditing  policy. 

12.  Application  of  Policy 

a.  EPA’s  freedom  to 
disregard  or  deviate  from  its 
own  policy  undermines  the 
incentives  that  the  policy 
offers. 

34 

b.  Policy  contains  many 
disclaimers  and  limitations 
wWch  retains  EPA 
discretion  in  a  multitude  of 
circumstances,  therefore, 
negating  all  certainty. 

16 

12.  Disclosures  Covered  by 

a.  Policy  should  exclude 

22 
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Policy 

mandatory  reporting 
(required  by  statute, 
regulation,  or  permit). 

b.  Policy  should  include 
(but  not  be  limited  to) 
mandatory  reporting. 

27 

c.  Require  disclosure 
within  specified  length  of 
time,  such  as  10  days. 

21 

13.  Extent  of  Disclosure 

Require  disclosure  of  entire 

38 

Required 

audit  and  all  violations. 

14.  Certification  of  Audits 

EPA  should  require 
certification  of  audits 
submitted  under  policy. 

21 

15.  Inclusion  of 

a.  Definition  of  self-audit 

30 

Compliance  or 
Environmental  Management 
Systems  (CMS/EMS)  in 
Definition  of  Self- Audit 

should  include  CMS/EMS 

b.  EPA  should  provide 
minimum  criteria  for  or 
definition  of  a  state-of-the- 
art  CMS  that  would  qualify 
for  policy  benefits. 

23 

I6.Definition  of  Self- Audit 

a.  “Systematic”  should 
mean  “a  comprehensive 
review  of  all  manufacturing 
or  other  processes  which 
have  the  potential  to  create 
or  emit  pollution”  and 
performed  on  a  periodic 
schedule. 

21 

b.  EPA  should  calculate  a 
reasonable  timetable  based 
on  factors  (such  as  the 
nature  and  size  of  a  facility) 
that  would  outline  a 
periodic  (repetitive) 
auditing  schedule. 

21 

17.  Miscellaneous 

a.  Audit  initiated  after  a 

21 

Comments  Regarding 

facility  has  received  a 

Audits/Detection 

notice  of  violation, 
administrative  order,  or 
penalty  assessment  are  not 
voluntary  and  should  not 
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18.  EP A  Action  in  States 
with  Environmental  Audit 
Privilege 


19.  Economic  Benefit 
Penalty 


20.  Miscellaneous 
Comments  Regarding 
Public  Access  to  Self^Audit 
Information 


2 1 .  Clarification  of  Policy 
Terms  and  Conditions 


qualify  for  policy  benefits, 
b.  Policy  should  give 
preference  to  auditing  data 
over  CMS  data. 

a.  EPA  should  recognize 
(not  hinder)  state 
environmental 
audit/privilege  programs. 

b.  This  element  of  the 
policy  is  inappropriate, 
domineering,  and 
constitutes  a  substantial 
intrusion  into  state 
activities. 

a.  Pollution  prevention 
program  should  be  required 
for  mitigation  of  economic 
benefit  penalty. 

b.  Economic  benefit  must 
be  recouped  to  maintain 
level  playing  field. 

c.  EPA  should  not 
eliminate  economic  benefit 
penalty  under  any 
circumstances  because 
violations  with  negligible 
economic  benefit  often  have 
significant  public 
safety/awareness  purposes, 
a  All  environmental  audit 
and  self^valuation  material 
must  be  made  available  to 
the  public. 

b.  EPA  should  provide 
public  notice  anytime  a 
facility  seeks  penalty 
mitigation,  and  it  should 
publish,  at  least  annually^  a 
list  of  facilities  obtaining 
mitigated  penalties  under 
the  policy. 

a  EPA  should  clarify  term 
“serious  actual  harm”  to 
ensure  that  all  “actual 
harm”  is  considered  serious. 


22.  Policy  Timelines 


23.  Miscellaneous 
Technical  Comments 
Regarding  Policy 


b.  Define  “imminent  and 
substantial  endangerment”. 

c.  “Repeat  violation” 
should  be  defined  as  a 
violation  involving  the 
same  pollutant  and  process 
failures  as  a  previous 
violation. 

Policy  should  require 
facilities  to  stop  violative 
activities  within  a  specific 
time  (such  as  10  days)  after 
discovery  and  fully  comply 
with  all  legal  requirements 
(reporting  and  correcting) 
within  60  days. 

a.  Facilities  should  be 
required  to  correct  all 
violations  identified  in  any 
audit,  not  just  those  for 
which  they  are  seeking 
penalty  mitigation. 

b.  Policy  should  not 
supersede  EPA 
Enforcement  Response 
Policies  (ERP)  but  should 
be  applied  in  accordance 
with  ERPs. 

c.  As  currently  drafted,  the 
use  of  double  negatives 
places  an  undue  burden  of 
proof  on  EPA.  Policy 
should  require  the  facilities 
to  show  that  appropriate 
measures  were  taken. 


16 

21 


21 


21 


21 


21 
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Appendix  B 


The  Voluntary  Environmental  Audit  Survey  of  U.S.  Business 

Key  Findings 
Price-Waterhouse  LLP 
March,  1995 

Among  Companies  with  Environmental  Audit  Programs: 

1.  Across  all  14  industrial  sectors  examined,  at  least  half  of  each  sector’s  respondents 
currently  perform  or  contract  for  some  form  of  auditing. 

2.  The  larger  the  company  (as  measured  by  annual  sales  or  number  of  employees),  the 
more  likely  it  will  audit. 

3.  Over  90%  of  the  respondents  performed  audits  for  good  business  or  proactive 
reasons. 

4.  The  primary  reason  for  performing  audits  most  often  cited  (23%  of  respondents)  was 
to  improve  the  company’s  overall  environmental  management  program. 

5.  All  together  25  companies  (9%)  reported  that  their  audit  findings  had  been 
involuntarily  discovered  or  disclosed.  When  disclosing  audits  voluntarily,  3 1 
respondents  answered  that  the  findings  had  been  used  against  them  in  enforcement 
actions. 

6.  The  average  number  of  years  audit  programs  had  been  in  place  was  seven  years  for 
the  267  respondents  who  provided  this  mformation.  The  year  programs  were  initiated 
ranged  fi’om  1968  to  1994,  with  1990  as  the  median  year. 

Among  Companies  Not  Performing  Environmental  Audits: 

1 .  Out  of  9 1  respondents  that  did  not  currently  audit,  one-third  plan  to  start  auditing  in 
the  near  future. 

2.  As  the  primary  reason  for  not  auditing ,  companies  most  often  cited  that  their 
processes  and  products  are  perceived  as  having  insignificant  impact  on  the 
environment. 

3.  Analyzed  by  industrial  sector,  the  reasons  given  for  not  auditing  vary  significantly. 
Chemical  companies  cited  that  the  predominant  factor  for  not  auditing  was  the  fear  of 
this  mformation  being  used  against  them.  This  reason  was  not  given  at  all  by  the 
consumer  durables  sector,  which  cited  most  fi-equently  that  they  had  no  need  to 
perform  audits. 

4.  Of  the  respondents  that  specified  resomce  limitations  as  their  reason  for  not  auditing, 
72%  of  these  companies  had  U.S.  sales  of  less  than  $50  million. 
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Factors  Encouraging  More  Auditing: 

1 .  For  companies  with  auditing  programs,  the  most  important  factor  cited  which  would 
encourage  them  to  increase  audition  would  be  if  the  regulators  adopted  an 
enforcement  policy  which  eliminated  penalties  for  self-identified,  reported  and 
corrected  problems.  Two-thirds  of  respondents  picked  this  reason  as  an  incentive  for 
more  audits. 

2.  Companies  have  limited  resources  to  perform  more  audits,  despite  their  desire  to  do 
so. 


Auditing  Program  Benchmarks: 

1 .  While  approximately  one-third  of  companies  with  auditing  programs  evaluate  1  to  5 
facilities  annually,  one-quarter  of  such  companies  audit  21  to  50  facilities  per  year. 

2.  At  a  median  cost  of  $1 0,000,  the  direct  cost  of  auditing  a  facility  ranges  fi-om  $200  to 
$150,000. 

3.  The  annual  expense  for  auditing  can  be  significant,  since  companies  audit  many 
facilities  annually  (reported  average  of  about  50  over  the  past  two  years).  The  median 
cost  each  year  was  $120,000,  with  one  report  of  annual  costs  of  $4  million. 

4.  Calculated  differently  based  on  reported  cost  data,  the  mean  number  of  annual  audits 
is  about  40,  while  the  median  number  is  about  12  per  year. 
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